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PREFACE 

Minerals together with wood and food products provide the basis of the 
industrial structure and economic welfare of our state and nation. Howeve r ,  
i n  contrast t o  wood and food produc t s ,  minerals are unique, for they are fixed 
in l ocation ,  quantity,  and quality and they are nonrenewabl e .  In addition, 
their usability depends on whether they can be mined, processed , and sold at 
a reasonable profit under exist ing economic, technologic , legal , social , 
environmental , and land-use constraints . 

The Wisconsin Legis lature , in recognition of the unique character of minera l s  
and the importance not only o f  a continuing and a reliable supply o f  minerals 
but of the need for environmental protection, in 1973 enacted Chapter 318 
relating to regulation of metal l ic ore prospecting and mining. The legislators 
recognized that (sect i on 1 )  

. • •  the prospecting for and mining of minerals which are 
l imited in quantity and restricted in occurrence is a 
basic and essential activity making an important contri­
bution to the economic we ll-being of the st ate and nation. 
At the s ame t ime , proper rec l amation of the land dis turbed 
by prospecting and mining is necessary t o  prevent 
environmental pollution ,  including undes irable air , l and , 
and water conditions that would be detrimental t o  property 
rights , health, safety and general welfare of the cit izens 
of the state . The purpose of this act is to provide that 
the air,  land s ,  water s ,  plants , fish, and wildl ife affected 
by prospecting and mining in this state w i l l  receive the 
greatest practical degree of protection and reclamation. 

The s t atute provides for regulation of met a l l ic ore prospecting and m1n1ng , 
and for creation of a mine reclamation c ouncil . It a l s o  directs (Wis . Stat . 
sec . 144 . 83 ( 3) (1973) ) 

On or before July 1 ,  1976 , the department ( of natural resource s )  
and the geological and natural history survey shall submit 
to the governor and legislature a comprehensive state program 
of mineral res ources zoning and financial incentives for the 
purpose of discouraging those uses of lands which tend t o  
preclude the mining o f  minerals lying beneath . 

Development of a program of z oning and financial incentives t o  reserve 
valuable and useful mineral deposits requires a knowledge of mineral resources 
and of related geologic, economiC, legal , environmen t a l ,  and social factors . 

For thi s  reason the Department of Natural Resources and the Geological and 
Natural History Survey initi ated a study to invest igate the following: 

1 .  the poss ible use of zoning or powers of the soil and water 
conservation districts to di scourage those uses of l and which tend 
to preclude the mining of met allic minerals lying beneath and t o  
identify land uses and t o  investigate the need for more c ompre­
hensive and detailed geological and geophysical surveys as a 
bas i s  for zoning mineral reserves ; 
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2 .  innovat ions in land-use policy which have been enacted by state and 
local governments in attempts to preserve agricultural lands and 
open space or to guide urban growth and to explore the applicab i l ity 
of these policies to protec tion of l ands consistent with other uses ; 

3 .  the nature and extent of any property tax pressure encouraging or 
forcing premature or tardy development of mineral-bearing l and , 
and alternative tax policies to encourage the most appropriate 
t iming and methods of mining metall i c  mineral depos i t s ;  

4. the financial and zoning impl icati on s  of the present uncertainty 
about mineral rights , mineral leas ing a l ternatives , and policy 
alternatives to overcome any dis incentives to metal mining 
activity ; and 

5 .  the financial incentives which might encourage public acceptance 
of met a l l ic mining operations and possible methods for estimating 
the economic impact of mining operations on communities . 

This report was prepared under a grant from the Department of Natural 
Resources . I t  is intended as the baSis for legi s l ation directed toward the 
creation of a comprehens ive state program of mineral resources zoning and 
financial incenti ve s .  I t  describes the need for geological and geophys ical 
surveys to identify areas of high mineral potent ial and prescribes s ome 
alternative zoning and financial incentives that can be applied to discourage 
those uses of land which tend to preclude mining. The report d i scusses and 
makes recommend ations relating to these subjects : 

--Mineral Resource Potential 
--Mineral Rights 
--Zoning Incentives for Reservation of Mineral Lands 
--Financial Incentives for Reservation of Mineral Lands 
--Community Impacts and Pub l ic Acceptance of Mineral Devel opment 

During preparation of this report several other activities which relate 
to mining and which tend to overlap and exceed the content and scope of the 
report were initiated . In l ate 1975 Governor Patrick J. Lucey requested the 
Economic Deve l opment C oordinating Committee t o  prepare an overview statement , 
issued in February 1976 , to describe "The Impact of Mineral Resource Devel opment 
in Wisconsin: Toward a State policy" . Also, near the conclus ion of preparat ion 
of the present repor t ,  initially scheduled for May 30 , 1976 , the Governor 
further requested the Economic Development Coordinating Committee to coordinate 
state agency response to mining in Wiscons i n .  The request was triggered by a 
pending open pit metal mine devel opment near Ladysmith, the recent announcements 
of discoveries of other meta l l ic ore deposits near the c it ies of Rhinelander 
and Crandon, and the prospect that more deposi t s  will be f ound . In response 
to the Governor's reque s t ,  a Mining Subcommittee with numerous working groups 
was establ ished to deal with potential problem areas . The rough drafts of ma­
terials prepared for the present report were used extenSively by s ome of these 
groups and , thus , their final product should be more comprehens ive in both 
scope and detail . In ant icipat ion that the subcommittee will issue separate 
reports , no attempt was made here to incorporate the results of their work or 
to consider events which occurred subsequent to May 30J 197 6 .  
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E arlier reports of the Geological and Natural History Survey that relate 
to development of the program are the following : 

1 .  Mineral Prospecting and Mining Trans act i ons ( Information Circular No. 23) 

2 .  Model Mineral Reservation and Mine Zoning Ordinance ( Informat ion 
Circular No. 24) 

3 .  Mineral Rights in Wisconsin ( Information Circular No . 25)  

4 .  Mineral Resources , Mining, and Land-Use Planning in Wisconsin 
( I nformation Circular No . 26) . 

July, 1976 

v 

M . E .  Ostrom 
State Geologist 
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RECOMMENDAT IONS 

The recommendat i ons presented here were prepared in response t o  the 
following directive : 

On or before July 1 ,  1976 , the department (of natural 
resources) and the geological and natural history survey 
shall submit to the governor and legisl ature a c ompre­
hensive state program of mineral resources zoning and 
financial incentives for the purpose of discouraging 
those uses of lands wh ich tend to preclude the mining 
of minerals lying beneath. (Wis . Stat . , sec . 144 . 83 ( 3 )  
( 1973» 

A program such as that described in the statutes must consider the 
ident ificat ion of mineral res ource potential and mineral reserves , mineral 
rights ownership and responsibil ity , potential zoning methods , potential 
financial incentives , and public awarenes s  and acceptance of the need for 
mineral devel opment . The recommendations presented here are intended t o  
provide a b a s i s  for such a program. They were developed from five separate 
studies done over a period of s ix months ; these studies form Chapters I through 
V of this report . 

The recommendations reflect recognition by government that 

. . .  the prospecting for and mining of minerals which are 
l imited in quantity and restricted in occurrence is a basic 
and essential activity making an important contribut ion to 
the economic wel l -being of the state and nat ion . At the 
s ame t ime , proper reclamation of the l and dist urbed by 
prospecting and mining is neces s ary to prevent pollution 

. . •  that would be detrimental t o  property rights ,  health, 
safety and general welfare of the c it i zens of the state . 
(Ch . 3 1 8 ,  sec . 1 ( 1 973) Wis . Laws) 

Recommendations on Mineral Resource Potential 

Mineral-bearing l ands are the source of mineral supplies that will be 
required to s at isfy the future demands of society.  For this reason, it is 
important that these lands be identified and protected and that uses be 
discouraged which would tend to preclude the mining of minerals lying beneath. 

In order to determine Wiscons in' s mineral resource p otential more clearly, 
it is recommended that the State initiate and expand a program of geological 
and geophys ical surveys and investigat i ons t o  

1 .  identify potential mineral-bearing areas before the l and is 
preempted for uses determined to be less critical . 

2. encourage private capital investment in mineral explorati on and 
development . 

3 .  inform owners of l and and or mineral rights about the mineral 
res ource potential of their land s .  
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The program should begin in areas of suspected but unknown mineral resource 
potent i a l .  I t  should have the short-range objective o f  completing st atewide 
geological and geophysical s urveys and commodity studies and the l ong-range 
objective of providing for continuous collection, analysi s ,  and evaluation of 
new information and the application of new technologie s ,  f ac t s ,  concepts , and 
theories to developing res ource and environment al issues . 

Recommendations on Registration of Mineral Rights 

The e stabl ishment of State policies requiring mandatory registration of 
mineral rights would significantly reduce s ome dis incentives inherent in the 
present lack of regulation .  Such registration would indicate whether the 
surface fee owner ( owner of the land surface right) also owns the mineral 
right, and it could eliminate the cos t of a title search to determine mineral 
rights ownership . Such information would be used by individuals to confirm 
their ownership and by mineral explorat ion companies to determine with whom 
they must negot i ate . 

Five alternat ive recommendation s ,  which overcome j udicial object ions to 
Wis .  Stat.  sec . 700 . 30 ( 1 973) , are proposed to implement mineral rights 
registration . 

1 .  Option A :  Tax-Del inquency Method. The Legislature would create a 
subclassificat ion of real property to include a l l  undevel oped subsurface 
mineral estates , both severed and unsevered , and require recordation. 
After registrat ion a nominal tax would be levied . Nonpayment of tax 
would result in forfeiture to the State or county for property tax 
del inquency .  Standard procedures o f  public auction would fol l ow .  

2. Option E: Escheat Method . This alternative to Option A would 
require all claimants to register mineral rights within a specified 
time period . Failure to register would lead to the legal presumption 
of "no known owner" . If the taxes were not paid , then the mineral 
rights would escheat to the State or county. The state or county 
would have the option to sell or lease the right at public auction. 

3 .  Option C :  Custodial-Escheat Method . Any person could petit ion the 
s t ate t o  make a determination whether a specific severed mineral 
interest should be presumed abandoned . Notificat ion of the owner 
by registered mail would be required , concurrent with pub l icat ion 
of notices in the county in which the property is located , advising 
that if the property is not cl aimed within s ome designated t ime l imi t ,  
custody of the property shall default to the state to whom further 
c l aims must be d irected . Costs involved could be deducted from the 
proceeds received and the remainder placed in the State General 
Fund or a special mining fund . The state would retain the property 
in trust for the true owne r .  

4 .  Option D :  Dominant-Es t ate Meth od .  This method would require 
registration of all subsurface mineral estates , both severed and 
unsevered , within a des ignated period of t ime . Failure to comply 
would result in revocation of the right by the d ominant est ate to 
the holder of t itle to the subsurface property. The effect of such 
a taking would l ikely be reflected through a reduction in the value 
of title to any mineral property without dominant estate provisions , 
and thus would create a strong economic incentive for the registration 
of that estate . 
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5 .  Option E: Tax-Incentive Method . A tax reduction would be offered 
to property owners who could pr ove they did not own the mineral 
rights beneath their property . All propert ies thus dis avowed 
would be designated on the local property rolls as owner unknown. 
If not claimed within a specified per i od ,  all such rights would 
escheat to the State , which would have the option of offering the 
properties for sale by public auction or of leas ing them for 
purposes of exploration and mining. 

Recommendations on Zoning Incentives for Reservation of Mineral Lands 

The analysis of s t ate land-use controls and the application of these 
controls to the mineral resource situation in Wisconsin leads to the general 
conclusion that direct regulation of development on mineral l ands should be 
done at the local level . The State does have a strong interest in mineral 
resources , howeve r ,  and should take action to insure that this interest is 
well represented in local devel opment dec isions affecting mineral resources . 
To this end , the following rec ommendations are offered : 

1 .  The State should encourage, but not require , local land-use planning 
and zoning in those areas having both a high potential for mineral 
development and a high potential for confl icts between mining and 
other types of development . 

2 .  The Wisconsin Geological and Natural His tory Survey should increase 
its programs of technical assistance for mineral resource identi­
fication in those areas where confl ict between mining and other 
types of development is likely to occur. 

3 .  The State should require that the results of mineral exploration 
activities be reported to the State Geologist . 

Recommendations on Financial Incentives for Reservation of Mineral Lands 

Financial incentives for reservation of mineral lands which can be 
encouraged by government involve primarily considerat ions of land ownership,  
especially the mineral right , and of taxes and registrat i on fees on mineral 
rights . Alternative plans for taxing mineral rights are intended to efficiently 
and equitably secure tax revenues for the state , consistent with constitutional 
constraints and with current thinking or economic effects of mineral property 
taxat ion on mineral exploration and on methods of timing of mining are: 

1 .  Opt i on A :  Property taxation based on market value , or taxation based 
of a presumptive value , plus adjustment of other property values . 
Taxation would be accomplished by assigning a presumptive value per 
acre or a market value determined from actual sales . By this method , 
the mineral value of Wisconsin l ands would be determined through 
time . Specifically, as mineral rights are bought and sold, a market 
value would be establ ished . 

2. Option B .  Market-enforced self-assessment of unsevered mineral 
rights .  Registration of mineral rights and the existence of a market 
value for them would be a quid pro quo for the zoning of the land for 
mineral development . More generally ,  wherever an "arm ' s  length" 

market value for mineral r ights cannot be determined (because of 
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lack of sales of comparable property) , the law could allow the 
mineral rights owner t o  set the value for these rights but could 
require as proof of value that they be offered for sale at this 
price . First option t o  purchase might go t o  the owner of the 
surface estate . 

3 .  Opt ion C: State use of eminent domain t o  ob tain ownership of 
unregistered severed mineral rights , with compensation .  This 
option calls for a fundamental change in the s tructure of property 
rights and may be regarded as an alternative to s t ate taxation of 
privately owned mineral rights . The State would exercise its 
powers of eminent domain and decl are that it owns all unregistered 
mineral rights . Persons claiming ownership of mineral rights would 
be required t o  f ile suit and show proof of title . Unclaimed rights 
would accrue to the State . 

4 .  Option D :  Differential taxation of mineral-bearing land. Article 
VI I I ,  sect ion 1 of the Wisconsin Constitut ion suggests the possi­
bility that a differential property tax on mineral rights could be 
enacted .  Such t axat ion might influence the rate of development 
of mineral-bearing lands at the county leve l .  High taxation would 
likely promote devel opment , while l ow taxat ion would not . 

5 .  Option E :  Property taxation based on Market Value , or taxation 
based on a presumptive value , plus State confiscation of the mineral 
estate. Where possible , mineral rights would be assessed like any 
other real property. I f  the market value of mineral rights is unde­
termined , then a per acre presumptive value would be assessed . I f  
e i ther the property tax based on a known market value o r  the per 
acre presumptive val ue were not paid , then the s tate would put the 
mineral interest up for sale for del inquent t axes , giving the 
surface owner first right of refus al . 

Recommend ations on Community Impac ts and Acceptance of Mining Operations 

As the underlying and essential element of a program of impact aid, it is 
recommended that the State establish a formal program of technical assistance 
to communit ies which might experience the economic and s oc i al impacts associated 
with mining . The assistance program should help commun i t ies e s t imate the 
impacts of mining for the construct ion, operat ion , and postoperat ion phases , 
and should assist communities in planning and enacting policies t o  minimize 
the impact s .  

4 



Chapter I 

MINERAL RESOURCE POTENTIAL 

by 

M. E .  Ostrom* 

ABSTRACT 

Mineral-bearing lands are the source of mineral supplies that will be 
required t o  satisfy the future demands of society. For this reason, the 
Wisconsin Legislature determined in 1973 that use of such l ands for purposes 
which tend to preclude mining should be discouraged . 

Wisconsin has not been a major mineral producer , provid ing only a limited 
number of metallic and nonme tallic minera l s .  However ,  i t  does have the 
potential t o  produce increased quantities of both metals and nonmetals"required 
by society as evidenced by recent d iscoveries of depos its containing copper, 
z inc , lead , gold, and s ilver near the cities of Ladysmith, Rhinelander, and 
Crandon in northern Wisconsin. Such activity will have the effect of creating 
additional j obs related to mining and to mineral processing, fabrication and 
manufacturing, and marketing and service . 

Reserves of metallic minerals such as iron , copper , z inc , and lead are 
essentially unknown in Wisconsin, although certain reserves of l ow-grade iron 
are and the three depos its mentioned above have been delineated. There appears 
to be a reasonable potential that more deposits of iron, copper, z inc , and lead 
will be discovered and developed . Past reconnaissance geological and geophysical 
surveys have provided incentive for the present minerals explorat i on by private 
industry. However , surveys in much greater detail are desirable to encourage 
exploration and development and t o  assist the s tate and local agencies in 
properly planning for such development. Devel opment of newly d iscovered 
deposits will depend in large measure on economic market condit ions and on 
legal , environmental and technological constraints imposed a t  both local and 
nat ional levels . 

Reserves of nonmetallic minerals such as sand and gravel , crushed stone, 
clay,  and granite are not well defined, although it is rather broadly conceded 
that Wisconsin possesses large undeveloped deposits of some of these , especially 
sand and gravel and crushed stone . Thus , the potential for cont inued and 
expanded development of these materials is judged t o  be large . However, 
detailed geological surveys are necessary to outl ine spec ific reserves to 
s at i s fy projected future demand s .  

It i s  recommended that the state ' s  program of geological and geophys ical 
surveying be expanded t o  ( 1 )  identify potential mineral-bearing areas before 
the land is preempted for uses determined to be less crit ical and possibly 
exclus i ve ;  (2) encourage private capital investment in 'mineral explorat ion 
and development ; and ( 3 )  inform owners of l and and/or mineral rights concerning 
the mineral resource potential of their l ands . 

* State Geologist and Director , Wisconsin Geological and Natural History 

Survey, University of Wisconsin-Extension 
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INTRODUCTION 

We hear daily of the critical energy , environmental , and natural res ource 
problems that confront our society. From the volume o f  the complaints , we might 
c onclude that doom is upon us , that complete and total collapse is imminent , 
and that there are no alternatives . 

In fact , our earth i s  rich in natural resources and real and p otential 
energy sources and our environment is far from being totally ravaged . What 
then is the problem? 

Although opinion may vary in deta i l ,  there would l ikely be general agreement 
that a major problem is the apparent inability of people to cope with the com­
plex interrelationships of natural resources ,  in this case minerals , and the 
mater ial , environmental , economic, s oc i al , and political attitudes , needs , and 
demands of society. One method for coping with such c omplex interrelationships 
is to establish guidelines in the f orm of a policy des igned to achieve specific 
mineral resource and related environmental and other goals and objectives . 
However ,  such policy must be based both on an underst anding of the interrel ated 
parts and a clear definit ion of development and management goals .  For example , 
for mineral resources i t  is essential t o  know the location, qual ity,  and quantity 
of potential sources of supplies if it is our policy to maximize their use to 
avoid future shortages and to sustain and improve the quality of life . 

It i s  reasonable to assume that most of us enjoy the high standard of l iving 
to which we are accustome d .  At leas t ,  there are few who would be will ing t o  
l ower their present standard t o  any great exten t .  We would also l ike t o  assume 
that this standard will continue and possibly improve and that our technology 
will advance and produc e ,  among other things , new and improved methods of 
communication, transportat ion , construction, health care and treatment and energy 
generation. I f  these are among our goal s ,  then we must begin now to estab l i sh 
the policy best suited for their accomplishment . 

We are surrounded by reminders that all necessit ies and conveniences other 
than sunlight and the air we breathe come from the earth e ither directly or 
indirectly, includ ing food , water , clothing, hous ing, transportat ion , communi­
cation, health and safety, and comfort . Minerals play a vital role with each 
o f  thes e .  Howeve r ,  minerals can only be obtained from concentrations in the 
earth ' s  crust from which they can be mined , processed , and marketed at a profit 
under exist ing economic , legal , environmental , and social conditions and 
controls .  

Mineral commod ities are the basis of a system that includes exploration, 
discovery , acquisit ion of mineral rights , development , mining , concentration, 
processing to metal , market ing, manufacturing, and reclamation or abandonment 
of mine sites . The minerals system has a posit ive impact on the economy, 
regionally and nationally, through generat i on of income and employment , the 
purchase of goods and services , and the provision of minerals which are the 
basis of industrial structure and economic wel fare . 

The orderly development and management of mineral resources requires a 
policy that provides for a vigorous and healthy minerals system. A mIneral 
policy may be regarded as the sum of government decis i ons and actions that 
influence the minerals system and the ways in which that system affects the 
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ec onomy and society in general. It consists of l aws and regulations that 
direc tly influence mineral explorat ion , extract ion, and proces s ing , regional 
devel opment ,  pollution control l aws , environmental c oncerns , social development 
programs , and taxation .  

Most people have a basic understanding of the concepts of supply and demand , 
of use and misus e ,  and of the possible and the impos s ibl e .  We understand that 
a given level of existence for human beings and animals has certain resource , 
environmenta l ,  and energy requirements . For example ,  we have learned from soil 
studies that the richness of soil varies from p l ace to place and that the amount 
and quality of vegetat ion produced on a soil reflects this r ichness .  We have 
learned that given adequate wate r ,  rich soils produce the largest quant ities of 
nourishing grasses , which in turn can s upport the greatest number of livestock . 
We have learned, too, that if we attempt to feed too many l ivestock on poor soil 
which produces l ittle gras s ,  we destroy both the grass and the soil , and the 
l ivestock s t arve and die . Why then do we hesitate t o  apply this process of 
study and analysis to other resource problems for the benefit of people , other 
creatures , and the environment? 

Human beings require an extremel y  large support system of l and and natural 
resources to sustain their level of existence. Some of the pressures relat ing 
to this system are being expressed through current concern over the population 
explosion and its projected impact on the environment , res ources ,  and energy. 
We real ize that world population is exerting serious demands on our resource 
base of land , minerals , food , and forest products .  In Wisconsin these demands 
are especially apparent in the more intensely developed industrial and municipal 
complexes such as Milwaukee County and the Lower Fox River Valley. 

Because each of uS requires a very l arge support system of land and natural 
resources to sustain our l ives at the present leve l , natural resources ,  environ­
ment , and energy are extremely precious . This becomes especially significant 
in considering availab il i ty of mineral deposits , which are unevenly distributed 
in the earth and are nonrenewabl e ,  fixed in l ocation, and limited in quantity 
and in purity of ore . These factors are especially important to Wiscons in' s 
res idents ,  for we are self-sufficient in only two of the more than one hundred 
mineral commodit ies required to support the industrial structure and economic 
welfare of a modern society.  We have no internal source for ninety of them 
and we are self-sufficient only- in sand and gravel and crushed stone . On a 
broader scal e ,  our nat i on imports more than half its requirements of twenty­
three of the essential mineral commod it ies , and we have no domestic source 
for two .  

Mineral , energy , and related supply problems and issues are a matter of 
state and nat i onal concern. Successful solut ion of these problems and issues 
requires a clear understanding of economic , environmental , soc i a l ,  and natural 
resource goals and objectives , a management system designed to accomplish these 
goals and objective s ,  and a parallel and continuing program of information 
gathering, processing, and analys i s .  For example , soil surveys are essential 
to the solution of many land-use problems relat ing to agriculture , construction, 
pollution ,  waste disposal , and other matter s .  Detailed soil surveys require 
field examination by trained soil scient ists . Such investigations in Wisconsin 
require field study of the soil up to a depth of about 5 feet using a hand 
auger or a shal l ow trenching tool . In addition, conditions of vegetation ,  
hydrology, and geology must be examined . In all cases laboratory study and 
analysis i s  required prior t o ,  during, and after such surveys to establish the 
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phys ical and chemical characteristics which are essential for determining 
potent i a l  and the most appropriate uses for each s oi l .  Only i f  this is done , 
can i t  be assumed that each soil will be put t o  the best use ; that i t  will not 
be misused and possibly destroyed ; that , if it is a rich soil , it will not be 
wasted for a less bene f ic i al purpose ; and tha t , if a poor s oi l ,  it w i l l  not be 
destroyed and energy wasted in attempts to make it produce what it cannot . 

Thus , soil surveys are the means for determining the occurrenc e ,  dis tri­
bution ,  extent , and quality of s oi l s , knowledge which is essential for wise 
management that will guarantee maximum long-term bene f it to humankind. 

If we transfer this reasoning to other earth resources i t  follows that 
it they could be surveyed , then we would have the means to determine their 
occurrence , d istribution, exten t ,  and qual ity,  also to the benefit of humankind . 
Geological and geophysical surveys and investigations provide the basis for 
making these determinat ions for the earth ' s  rock f ormations . The information 
provided by geological and geophys ical surveys is essential to solut ion of a l l  
l and-use problems and many water-use questions , and especially those of supply 
and demand. For example , geological s urveys greatly increase decision-making 
capability and accuracy relating to problems not only of mineral-resource 
and water-supply potential but of waste disposal , pollution, construction 
s i ting , and util i t y  routing. Recreational , industrial , munic ipa l ,  and 
agricultural devel opment also bene f it . 

A continuing supply of minerals in the future requires that suitable 
deposits be located and that they be available for extraction. Useful deposits 
of most minerals are rare and their identif icat ion is both difficult and costly. 
It i s  important , therefore , that areas with a high potenti a l  f or containing 
useful mineral deposits be ident ified , that they be explored in detail to 
determine their mineral content , and that useful deposits be reserved for 
future extraction. 

WISCONS IN ' S  M INERAL RESOURCE BASE 

Usable deposits of minerals are , with certain except ions , extreme l y  rare . 
Two notable except ions are iron and s and and gravel although these too are 
unavail able in many areas . It i s  not known how much of the earth ' s surface 
is underlain by usable mineral depos it s .  According to one calculation ( C l ark 
and Washington, 1924) , 99 . 5  percent of the earth ' s  outer crust t o  a depth of 
40 miles consists of 13 elements ( oxygen , s i l icon , aluminum , iron, calcium, 
sodium, potassium, magnes ium, t itanium, phosphorus , hydrogen , carbon, and 
manganese) ; the remaining 0 . 5  percent is constituted of the remaining 79 
elements .  Not only are the majority of elements s carce , but they and the minerals 
which contain them are unevenly distributed . The mineral commodities strontium 

and columbium, for example , have not been located in commerC ial quantities in 
our country, and we must obtain them from other parts of the world . Where a 
mineral commodi t y  does occur in concentration , we must be able to mine , process , 
and market i t  at a profit under exist ing environment a l ,  economic , SOCi a l ,  
legal and energy constraints , otherwise i t  has n o  present value a 

In theory, one might aSSume that down to a depth of 40 miles in the earth ' s  
crust there is a supply of minerals sufficient to satisfy all our projected 
needs for thousands of years into the fut ure . We could , as we are doing now, 
s imply start with mining of the richest depos its , and as they were extracted , 
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shift t o  mining the less and less rich .  This would be possible if the supply 
of energy required to obtain minerals from the earth and to proces s  and deliver 
them to the consumer were inexhaustible . Unfortunately, our supplies of fossil 
(coal , oil , and gas )  and nuclear fuels are l imited and we have not yet developed 
technol ogy to utilize the potential of solar energy on earth . We are thus 
caught in the d ilemma of , on the one hand , increasing mineral demands and , on 
the other, decreasing fuel supplies and decreasing richness of deposits . The 
result is that to sat isfy future mineral demands will require progress ively 
more energy to produce less mineral . This will have the effect of accelerating 
the rate of energy consumption and thus depleting our energy supp l ies . The 
only way of averting this is to develop our energy potential of new and 
reliable energy s ources , such as solar radiation or earth hea t , t o  develop 
new technologies for mineral extraction and processing which are conSiderably 
less energy consumptive , or to develop subst i tute materials that can be 
obtained with l ittle or no consumption of energy. I t  does not appear 
reasonable at this t ime to as sume that any of these solutions is economically 
or technically feasibl e .  

Records on mineral produc tion indicate that Wisconsin has provided the 
metals iron, zinc , lead , copper ,  and s ilver and the nonmetals s and and grave l ,  
crushed stone , dimens ion stone (dolomite , granite, sandstone , quartzite ) , l ime , 
clay,  peat , and sand t o  help s a tisfy local, state , and national demands .  
Wisconsin produces no mineral fue l s . A summary of Wiscons in ' s  mineral produc t i on 
from 1910 through 1970 is presented in Table I-I.  

In 197 2 ,  the l atest year for which complete records are available , 
Wisconsin ranked thirty-eighth among all states in value of mineral product ion ,  
which was 0 . 28 percent of the total national product ion. Among the states , 
Wisconsin ranked forty.-first in value of mineral production per square mile 
( $1, 591) and forty -third in dollar value per capita ($20) . 

For production of certain commod it ies , Wisconsin has maintained leadership . 
For example , in 1972 Wisconsin contributed 4 percent of the total sand and 
gravel produc t i on in the United States and ranked s ixth in quantity and 
fourteenth in value . 

Wisconsin' s mineral product ion as reported for 1973 and 1974 by the 
U. S .  Bureau of Mines is given in Table 1-2. In 197 3 ,  Wisconsin ranked seventh 
among a l l  s tates in value of sand and gravel produced and eighteenth in value 
of s t one produced. 

At the present time there are three active metal mines in Wisconsin and , 
i t  is e s t imated , over five hundred active nonme tal mines . One metal mine , 
located in Jackson County,  is producing iron are. The other two, located in 
Lafayette County, are producing zinc and lead . The total surface area 
utilized for these mines is est imated at less than 800 acres , or s l ight ly 
more than 1 square mile--a very small portion of the State ' s  5 4 , 464 square 
miles . 

I t  is estimated that there are over five hundred nonme t a l l ic mines 
scattered over the State but primar ily clustered in areas of highest population. 
The amount of new land disturbed for nonmetallic mining each year is estimated 
at 1500 acres . 
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o 

Clay--tons 

Iron ore--
long tons 

Lead--tons 

Lime--tons 

Peat--tons 

Sand and 
gravel--tons 

Stone--tons 

Zinc--tons 

Miscellaneousc 

Total 
----

Quantity 

NA 

1 , 149 , 5 5 1  

3 , 884 

248 , 238 

° 

1 , 45 1 , 758 

NA 

2 0 , 95 2  

NA 

---

Table I - I .  Wisconsin Mineral Product ion, 1910-1970 

1910 1920 1930 
Dollar Dollar Dollar 
Value Quantity Value Quantity Value 

$ 1 , 176 , 883 NA $ 1 , 413 , 25 5  NA $ 2 , 778 , 533 

3 , 60 9 , 139 1 , 067 , 159 4 , 333 , 307 1 , 148 , 277 3 , 179 , 175 

341 , 793 2 , 647 42 3 , 52 0  1 , 537 153 , 700 

959 , 405 144 , 590 1 , 539 , 02 7  64 , 989 598 , 739 

° NA NA ° ° 

425 , 563 2 , 422 , 689 1 , 553 , 62 2  7 , 082 , 063 2 , 801 , 713 

2 , 644 , 5 18 1 , 564 , 940 3 , 72 9 , 23 6  3 , 370 , 750 5 , 100 , 26 6  

2 , 133 , 216 2 7 , 285 4 , 42 0 , 170 12 , 55 8  1 , 20 5 , 568 

5 , 249 , 163 NA 497, 360 NA 1 , 890 , 201 

$12 , 504 , 977 --- $18 , 02 9 , 039 -- - $17 , 7 11 , 394 
- -- -- ---

1940 
Dollar 

Quantity Value 

NA $ 326 , 000 

1 , 227 , 840 3 , 290, 389 

445 44 , 500 

65 , 632 542,749 

° ° 

6 , 742 , 882 2 , 304, 197 

4 , 330 , 360 5 , 03 0 , 263 

5 , 770 727 , 020 

NA 734 , 885 

-- - $13 , 5 53 , 683 
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Table I - l . --Continued. 

1950 
Dol l ar 

Quantity Value Quantity 

Clay--tons 80 , 000 $ 70, 000 144 , 000 

I ron Ore-- 1 , 702 , 000 8 , 814 , 000 b 1 , 502 , 000 
l ong tons 

Lead--tons 532 144 , 000 1 , 165 

Lime--tons 124 , 530 1 , 448 , 000 ---

Peat--tons 2 , 293 9 , 000 8 , 500 

Sand and 19 , 117 , 000 1 1 , 95 9 , 000 35 , 68 1 , 000 
Gravel--tons 

Stone--tons 7 , 000 , 000 14 , 495 , 000 1 6 , 486 , 000 

Zinc--tons 5 , 722 1 , 625 , 000 1 8 , 410 

Miscellaneousc NA 3 , 129 , 000 NA 

Total --- $41 , 693 , 000 ---
� ----------

a Included under Misce l l aneous 
b Estimate 

1960 1970 
Dol l ar Dollar 
Value Quantity Value 

$ 1 5 6 , 000 8 , 000 $ 14 , 000 

1 6 , 222 , 000
b 

806, 000 1 0 , 308 , 000
b 

273 , 000 761 238 , 000 

- a- 247 , 000 4 , 503 , 000 

145 , 000b 1 , 581 139, 000
b 

25 , 64 8 , 000 41 , 103 , 000 35 , 107 , 000 

22 , 302 , 000 17 , 577 , 000 25 , 167 , 000 

4 , 750 , 000 2 0 , 634 6 , 322 , 000 

7 , 675 , 000 NA 5 , 87 1 , 260 

$ 77 , 171 , 000 --- $87 , 670 , 000 

c Includes various ly abrasive stones , barite , cement , marl , pyrites , s and- lime 
bricks , paint pigments , silica 

NA Not avai l able 
Source :  D. S. Bureau of Mines Minerals yearbook, 1906-71 
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Table 1-2 . Mineral Production in Wiscons in , 1973 and 1974* 

Mineral 

Clays , thous and short tons 
Gem s tones 
Iron ore (usable ) ,  thousand l ong ton s ,  gross weight 
Lead (recoverable c ontent of ores , etc . ) ,  short tons 
Lime , thousand short tons 
Peat, " " " 

Sand and grave l ,  " " " 

Stone , " " " 

Zinc (recoverable content of ores , etcc) short tons 
Value of i tems that cannot be disclosed : abrasive 

stone , cement, copper (1974) , s i l ver (1974) , and 
values indicated by symbol W 

Total 

1973 

Quantity 
Value 

( thousands )  

2 $ 3 
NA 1 

956 W 
844 275 
310 6 , 004 

2 208 
40 , 250 43 , 647 
23 , 818 36 , 917 

8 , 67 2  3, 583 

XX 23 , 701 

XX 114 , 339 

* Production as measured by mine shipments , sales , or marketable production 
(including consumption by producers ) .  

NA : Not available .  
W :  Withheld to avoid disclosing individual company confidential data; included 

with "Value of i tems that cannot be discl osed . " 

XX: No� applicab l e .  

Sourc e :  The Mineral Indus try o f  Wisconsin, 197 4 ,  U. S .  Bureau o f  Mines ( in pres s ) . 

1974 

Quantity 

2 
NA 

899 
1, 285 

311 
6 

2 8 , 850 
2 2 , 443 

8 , 737 

XX 

XX 

Value 
( thousands) 

$ 4 
1 
W 

578 
6 , 764 

290 
34 , 577 
40, 912 

6 , 273 

25 , 364 

114 , 763 



On the basis of data supplied by the Soil Conservation Service and the 
U. S .  Department of Interior, the U. S .  Department of Agricult ure determined that 
the total amount of l and surface dis turbed by all mining up to January 1, 1965 , 
in Wisconsin was 35 , 600 acre s ,  of which 8 , 200 had been reclaimed . I f  it is 
assumed that a maximum of 6 0 , 000 acres had been disturbed by January 1,  1976 , 
then less than 0 . 17 percent of Wisconsin' s l and area has been used for all mining 
purposes . Of this amount , an est imated 1 5 , 000 acres has been reclaimed without 
regulation and approximately 1600 acres are being mined at the present t ime . 
By way of comparison ,  in 1971 approximately 2 percent of the State ' s  l and area 
was c overed by roads , 2 percent was under citie s , and 25 percent was p l owed for 
crop production .  

I n  Wiscons in, minerals occur i n  three major geologic provinces which 
overlap and are characterized by their d iffering ages , origins , and rock types . 
The provinces are shown on the bedrock geologic map in Figure I-I and the 
glacial deposits map in Figure 1-2 . Bedrock is divided into two provinces : 
( 1) the older Precambrian crystall ine rock provinc e ,  which i s  a s outhward 
extens i on of the metal-bearing Canadian Shield mineral province that underlies 
all of the State , and (2) the overlying Paleozoic province of up t o  2000 feet 
of sandstone s ,  carbonate rocks , and shales that occurs in approximately the 
southern two-thirds of the State . 

The Precambrian province is noted in Wisconsin for its content of iron 
ore reserves and its potential for containing other minera l s .  Low-grade iron 
are reserves in Wisconsin, based on State and federal surveys and company 
records for only Ashland, Iron, and Jackson Counties are est imated at 5 . 2  
billion t ons . This figure may be compared t o  a projected 20-year production 
l ife expectancy from the Jackson County Iron Company mine of 0 . 015 b i l l ion 
t ons , or only 0 . 003 percent of total est imated reserves . No reserve 
e s t imate is poss ible for other metals and for nonmetals in the Precambrian 
province because of the lack of geological surveys in the north central part 
of the State , shown in Figure I-I . However, exploration efforts by companies , 
in some instances based a t  least partially on informat i on provided by the 
State Geologist ' s  offic e ,  have led to the discovery of depOS its of minerals 
includ ing coppe r ,  zinc , and s ilver and possibly gol d .  Vanadium, uranium, and 
nickel of commercial value may also be found. 

The overlying Paleozoic province shown in Figure I-I as Cambrian, Ordo­
vician , Silurian and Devonian contains the zinc and lead deposits of south­
western Wiscons i n .  In addition to these met a l s ,  it provides dol omite used for 
crushed stone , dimension stone , and manufacture of l ime ; s il ica s and used for 
manufac t ure of glass , for abrasives , for pol ishing , and as molding sand in 
support of more than two hundred Wisconsin foundries ; and of shale used for 
manufacture of brick and t ile . These rocks have the potential to continue t o  
provide these minerals i n  increasing quant it ie s ,  as wel l  as t o  increase their 
output of met als . However, geological surveys are needed as an incentive to 
a t tract exploration capitol t o  examine these rocks in greater detail t o  determine 
their mineral-bearing potential and to provide a bas is for zoning. 

The glacial province shown in Figure 1-2 covers the northern and eastern 
three-fifths of the state . Figure 1-3 indicates that it may be over 600 feet 
thick. The glacial province is the primary s ource of s and and gravel aggregate 
materials and peat and has also provided c l ay for manufacture of brick and tile 
and mar l , which i s  used as a soil cond it ioner . It contains no metal s .  This 
province has the potential to provide large quant i ties of s and and grave l , 
primar i l y  from areas shown in Figure 1-2 as outwasho 
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It is reasonable t o  assume that given no change in policy, future mineral 
production in Wisconsin will continue at its present rate for each mineral 
commod ity and that it will increase or decrease in response to popul ation and 
national per capita consumption trends . However , i t  is also reasonable to 
assume that future production in terms of kinds and amounts of various mineral 
commod i t ies will be a function of future policies and the success of expl oration 
efforts in locating new depos i t s .  

I n  addition t o  continued and expanded product ion of the minerals i t  now 
produces ,  Wisconsin has the potential in new geologic s i tuations for di scovery 
and development of other .minerals .  The l ist includes but is not l imited t o  
copper, zinc , gol d ,  silve r ,  nicke l ,  uranium, and vanadium and the nonmetals 
talc and feldspar. 

In consideration of the s ignificance of minerals t o  society and of their 
scarcity as well as the potential for j ob opportunit ie s  and tax revenue s ,  
identification and p l anned devel opment of mineral resources are important t o  
satisfy future need s .  Geological and geophys ical surveying are the primary 
methods to identify areas with the highest potential for containing useful 
mineral deposits) and zoning and f inanc ial incent ives provide for 
reservation of known critical mineral deposits and encourage mineral development . 
Zoning and financial incent ives are considered more fully in following chapters 
of this report .  

MINERAL EXPLORATION 

Exploration for and discovery of minerals i s  generally the product of a 
partnership between government and industry. A report of the U. S .  Geological 
Survey (1975) describes government as being concerned primarily with developing 
knowledge about l ong-term t otal res ource potential and options for access t o  
resources i n  the shor:t term. The report state s :  

A responsibility o f  Government is t o  collec t ,  synthesize,  and 
analyze basic data about mineral resources and to make the 
information avail able to those who need and want such infor­
mation for making both public and private decis ions . A broad 
base of data is needed by large and small mining companies 
for development of new target areas for exploration and new 
explorat i on and production methods . Planners also require i t  
for determining quantitat ive analysis o f  the geologic and 
economic avail ab il ity of . • .  mineral supplies . In the years 
ahead, it will be increasingly necessary for Government t o  
have a reservoir of information for planning purposes and 
to be able t o  monitor supplies and s ources of supply,  as wel l  
a s  uses of minerals a t  home and abroad , i n  order t o  help the 
nation and it.s mineral industry across the inevitable economic 
highs and l ows . 

Industry is primarily interested in finding ore and providing a marketable 
product at a prof i t .  The U . S .  Geological Survey report indicate s :  

A large part o f  indus try ' s explorat ion activity i s  . . .  directed 
t oward developing reserves , generally from identified sub­
economic resources and only to a much more l imited extent from 
hypothetical and speculative res ources . A company i s  under-
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standably most concerned with its posit ion in the short-term 
market place • . . .  The overall balance in treatment and under­
standing needed for publ ic-policy decis ions cannot be achieved 
by industry alone , as industry concentrates its efforts On 
specific commodities and possibly overlooks others � 

The report goes on to state: 

In recent years the cos t in t ime and money of exploring for 
ore and developing reserves has increased markedly; at the 
s ame time the rate of discovery has decreased markedl y .  
These factors have contributed materially t o  a reduction 
in domestic supplies and t o  price fluctuations which have 
resulted in overall reduction in funds available to industry 
for activities in mineral explorati on .  S ome of these dif­
ficulties stem from Government actions . Even if indus try 
funds were availabl e ,  the costs are becoming too great to 
tolerate c ontinued duplication of uncoordinated effor t .  
Thus government has the option t o  nurture the supply system 
through incent i ves to indus try as a whole for increasing 
exploration activity and effic iency through mineral research 
and development . 

Exploration for and discovery of minerals i s  generally the product of under­
st anding and cooperation between government and industry, wherein government 
re alizes the importance of a continuing supply of minerals and provides access 
to land and minerals , while industry invests capital and labor in return for 
a reasonable prof i t . On the one hand , government has traditionally as sumed 
the respons ibi l ity for a continuing program of collection, synthes i s ,  and 
analysis of basic data on mineral resources and for making the information 
avail able to both public and private users . Geological and geophysical 
surveys are the basis of such programs and help to identify areas which should 
be examined in greater detail but at costs far in excess of what government 
can afford . On the other hand , industry has traditionally assumed the 
responsib i lity for satisfying consumer needs and demands for mineral commodities 
through investment of venture capital in detailed exploration and in development . 
The benefit of these surveys to government is in having such a reservoir of 
information for monitoring supplies and sources of supply, for providing a 
basis for management and pl anning, and for providing a continuing and reliable 
mineral suppl y .  I n  addit ion, mining and related activities ( including the 
purchase of goods and services) generate income , employment , and tax revenue s .  
The benefit to industry is profit to stockholders from their invested capital . 
Only through the system of profit incentives can industry be encouraged to 
invest the large sums of risk capital required for minerals explorat ion and 
development . The Sums required are too large and the risks too high to 
j ustify government partiCipation. For example ,  Park (1975) reports ,  "Many 
companies now est imate that an expenditure of a minimum of $20 million is 
the average required to find one deposit worth development--and this cost 
includes nothing of the many millions required for the thorough final 

" evaluat ion of the deposit and its preparation for mining . He also notes that 
Ha geologist may examine several hundred prospects before he finds one he can 
recommend" , and that " . . .  examination of about a thousand prospects was required 
to f ind one mine . " For exploration alone the cost of locating one s ignificant 
mineral deposit may be $25 million or more (Moore , 1974) . Kesler ( 1 976) s t ates 
that experience " . . .  in the Canadian mining industry indicates that an expenditure 
of $1 mill ion over 3 years will give a company only a 3 . 2  percent chance of 
finding a mine . 11 
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Government encourages and attracts industry t o  explore and deve l op minerals 
by providing informat ion in the form of geological and geophysical surveys , by 
enacting reasonable regulations for land use and environmental protection, and 
by reasonable taxation . It is within the framework of these encouragements 
that government can develop the capabil ity to evaluate and project future mineral 
supplies : it can s upport a program of geological and geophysical s urveys ; i t  
can create economically and technically reasonab l e ,  workable , and acceptable 
regulations to control l and use and environmental protection ;  and it can tax 
according to rates and methods which are reasonable and comparable to those 
charged other industries and by other states . 

GEOLOGICAL AND GE OPHYSICAL SURVEYS 

Geological and geophysical surveys are essential t o  determine the d istri­
bution and physical and chemical characteristics of the various geologic for­
mat ions at and below the earth ' s  surface . A profes s i onal staff of geologists 
and geophysicists must be available on a continuing bas is to meet the evolving 
needs of the State . 

Geological surveys indicate the nature , occurrence , and dis tribution of 
rocks that can be observed from exposures at the earth ' s  surface and from 
drill record s .  They are based on field reconnaissance , s ampl ing, laboratory 
investigation , and analyses .  Surveys are particularly important for indicating 
areas with the greatest potential for containing mineral depos i t s .  Thus , they 
serve to attract mining companies to make the large capital investments required 
for detailed mineral explorations , which are too expensive for government to 
undertake . In addition, such surveys have broad applications to environmental 
and resource problems and issues relating to water supply, waste dispos a l ,  
pollution, construct ion s iting , utility routing, erosion and sediment ation, 
and l and devel opment for recre at ional , munic ipal , industria l ,  and agricultural 
purposes . 

Geophysical surveys measure such variations in physical properties of rock 
materials in the earth as magnetism, gravity, electrical conduc t ivity,  and radio­
activity. They are based on e ither airborne or ground surveys us ing highly 
sophis t icated equipment or both. Information gained from these surveys is 
critical to support geological s urveys in areas where bedrock is beneath a 
thick s oi l  cover and thus is inaccessible . In addition, geophysical surveys 
are relatively cheap , and since they do not depend on availab i l ity of out crops , 
they can be d one on a regular patterned grid over the l and surfac e .  

Geological and geophysical surveys have broad application t o  natural 
resource and environmental issue s  and problems� For mineral resources , they 
serve to ( 1 )  identi£y potentially mineral-bearing areas before the land is 
preempted for uses determined to be less critical ; ( 2 )  attract private capital 
investment to the s t at e  for mineral exploration and possibly mining; and 
( 3 )  alert owners of land and/or mineral rights and also local and State govern­
ments concerning the mineral resource potent i a l  of their lands . 

The Geological and Natural History Survey has , since its creation in 
189 7 ,  had the statutory assignment of surveying the State ' s  rock and mineral 
resources . However, funding for this purpose has been inadequat e .  To date , 
geological survey mapping at the scale of 1 inch t o  2 , 000 feet ( 1 : 24 , 000 ) ,  which 
is generally preferred and often required for mineral resource evaluat ion and 
other purposes ,  has been completed for less than 3 . 5  percent of the State ' s  land 
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area. An additional 8 . 0  percent is completed at the scale of 1 inch to 1 mile 
( 1 : 6 2 , 500) , as shown in Figure 1-4 . Thus , in spite of the value of geological 
surveys , maps of adequate scale and of sufficient detail to indicate mineral 
resource potential are unavailable for more than 88 percent of Wiscons in ' s  
l and are a .  

Geophysical surveys , begun by the Geological and Natural Hist ory Survey 
in 1972 on extramur al fund s ,  have produced preliminary maps which show gravity 
and magnetic variations . Gravity s urveys have resulted in a preliminary and 
very general s tatewide map (Hammer and Ervin, 1975 ; scale of 1 : 500 , 000 or 
one inch t o  eight miles ) .  However , gravity s urveys of sufficient detail to 
provide the needed support for broad mineral resource evaluations ( one station 
per square mile) have only been completed for an area of northeastern Wisconsin 
which represents 7 percent of the State ' s  l and are a .  Aeromagnetic surveys flown 
along north-south f light lines spaced one-half mile apart and covering approxi­
mately 16 , 000 square miles in north central Wisconsin have produced a series 
of detailed maps (scale of 1 : 24 , 000) , as shown by Figure 1-5 . Completion of 
both these surveys for at least the northern three-fifths of the State is 
critical to geological interpretation and evaluation of mineral res ource 
potential . 

CONCLUS I ONS AND RECOMMENDATI ONS 

Geological and geophysical surveys are necessary t o  determine the nature , 
occurrence, and distribution of geologic formations in the earth. In addition 
to its use for other purposes ,  this information is a prerequisite to ( 1 )  iden­
ti fying areas with the highest potential for containing mineral s ,  ( 2 )  evaluat ing 
those areas , and thus ( 3 )  encouraging and guiding the much more costly explor­
ation by the mining industry and the development of reasonable and workable 
zoning regulations by government . Decisions relat ing to mineral resources , 
l and use ,  water supply, pollution, waste disposal , construction s i ting, and 
utility routing cannot be made intell igently without a survey of geologic 
conditions . Decisions made without benefit of s uch surveys will lead to 
costly errors in the form of increased pub l ic expense and misuse of l imited 
and critical natural resources , abuse of the environment , and wasted energy . 
On the other hand , geological surveys greatly increase our capability to provide 
for future mineral supplies adequate to meet demand s ,  to decrease public expense , 
to improve l and-use practices , t o  conserve l imited and critical resources , to 
improve environmental conditions . to decrease pollution, and to develop 
realistic and more beneficial zoning regulations . 

A major and add itional source of new geological and geophysical informat i on 
is that developed by private companies through exploration activities . A 
requirement that all such information be s ubmitted t o  the State Geologist would 
be of great benefit to government and individuals f or resource and planning 
efforts and t o  private companies for future exploration. 

It is recommended that the State expand its geological and geophysical 
data base through field surveys and collection of data from both government and 
private sources . Such information would provide a basis to:  (1)  identify 
potent ial mineral-bearing areas before the l and is preempted for uses determined 
to be less, critical ; (2) encourage private capital investme�t in mineral explor­
ation and development ; and ( 3 )  inform owners of l and and/orw miner!!l rights 
concerning the mineral resource potential of their l ands . Surveying should begin 
in areas of suspected but unknown mineral resource potential and of real and 
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anticipated environmental problems . This program could be greatly enhanced 
through acquisition of information developed by companies in their explorations . 

The surveying/information program should have the short-range objective 
of completing Statewide geological and geophysical surveys and special res ource 
and environmental studies and the l ong-range objective of providing for the 
c ontinuous evaluation of new information and the application of new tech­
nologie s ,  fac t s ,  concept s ,  and theories to developing resource and environmental 
problems and issues . 
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Chapter I I  

REGISTRAT ION OF MINERAL PROPERTIES 

by 

Yolanda Holy* 

ABSTRACT 

The separat ion of surface and mineral rights in Wisconsin and the absence 
of a specified registration policy for the mineral rights and subsequent title 
transfers necessitates an increased expenditure for a complete search of t i tle 
before the lease or purchase of mineral estates in Wisconsin. Ambiguities in 
mineral ownership have prohibited the orderly development of these mineral 
properties . In areas with complex property titles , a mining company may be 
unable to acquire a sufficiently large contiguous tract to allow mineral 
development . Unnecessary costs associated with the inception of mining 
activities in Wisconsin should be mitigated by stable and responsible govern­
ment p olicies . The establishment of state policies requiring mandatory 
registration of the titles of mineral estates would significantly reduce some 
of the dis incentives that the present s ituation creates . Five methods to 
implement mineral rights registration are recommended as ways to overcome 
legal objections raised against Chapter 260, Laws of 197 3 .  

INTRODUCTION 

If the State of Wisconsin wishes t o  encourage the expansion of mining 
activities within its boundaries , the financial and temporal costs associated 
with the identificat ion and subsequent expl oration of potent ially mineable 
mineral deposits should be minimized through clarificat ion of the ownership 
of its s ubsurface mineral properties and the related legal implicat i ons . 

The establishment of State policies requiring mandatory registration of 
titles to severed and unsevered mineral estates would significantly reduce 
some of the dis incentives to mining which exist under the present system� 
The creation of a c omprehensive register of subsurface mineral properties 
would considerably simplify acquisition of rights to explore and mine . Such 
a register would make it notably less cumbersome and less expensive for mining 
companies and other interested parties to explore for minerals and to obtain 
the rights t o  mine any potential discoveries . This procedure would be expected 
to encourage the expansion of present exploration efforts and presumably, the 
subsequent expansion of the mining industry in Wisconsin. 

An increase in the level of mining activity in Wisconsin would benefit 
government and the tax-paying public through the expansion of the local 
property tax base and through other revenues generated by industrial development . 
The taxes paid on production by these mining operations could further reduce 
taxes throughout the state . Local governments would also benefit from payments 
of fees , and from other expenditures made by the company to f inance the 
expansion and/or improvement of public services and public facilities such as 
roads , bridges , and sewage systems , which may be needed by the mine . 

* Research As sistant , Department of Agricultural Economic s ,  
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An incoming industry also creates new j obs which are d irectly and indirectly 
related to mining. These expected increases in employment which would be 
generated by mining would directly and substantially reduce the burdens on 
federal , state , and local public assistance and income maintenance programs . 
Expenditures for such programs are typically high in the declining ec onomies 
of the northern counties where the maj ority of the state ' s  mineable metal­
l iferous resources are located. 

A discussion of the present system of mineral rights registration in 
Wisconsin and related issues and problems fol l ows below. Five alternatives 
for implementing registration are presented . 

THE PRESENT SYSTEM 

Historically in Wisconsin, s ubsurface mineral rights have been treated as 
a separate property classif ication, legally transferable by sale or deed, 
together with or separate from the ownership of surface property rights . 

Usually when land is sold , the buyer gets an interest in 
real property called a fee simple . This means he is the 
absolute owner of the land from the center of the earth 
up to the sky • • • .  By selling part of the fee simp l e ,  the 
seller created two separate estates from what had been one 
estate before. (Barkin and Preston, 1974) 

or alternatively (Black, 1968, p .  1146) : 

The fee ownership of l and generally includes the soil and 
minerals thereunder. However, interests in land may be 
held in only a stratum of the entire fee .  There are then 
surface interests and subsurface interests . This is the 
case in a severed mineral situation. 

This separation of the surface and subsurface interests may be accomplished 
in a number of different ways : 

1 .  The mineral interests may be reserved while title of the surface 
estate is conveyed to another. 

2 0  An easement by reservation may be created in a deed which 
conveys the surface interes t .  

3 ,  The most common method of severance is accomplished through 
the creation of a fee s imple interest in the surface to the 
grantee, and a fee simple interest in the mineral estate 
conveyed to the grantor. 

As a result , many property owners have reserved or sold all or some 
fraction of the mineral rights beneath their land s ,  thus " severing" the rights 
to some of or all of the minerals beneath the surface from the surface property 
rights . 
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Mineral Right - Definition 

A mineral right has been defined as "an interest in minerals in l and . A 
right t o  take minerals or a right to receive a royalty" (Black, 1968 , p .  1146) . 
Or alternatively, "a mineral right is the ownership of the right t o  use or mine 
the substances f ound in the earth which are brought to the surface for purposes 
of making a profit" (Barkin and Preston , 1974,  p .  6) . 

Right of Dominant Estate 

Although approximately 75 percent of the landowners quest ioned in a recent 
field study (Pinkowitz, 1975) knew whether or not they owned both the surface 
and subsurface rights to their property ,  they were typically unaware of the 
legal implications of such a mineral reservation. The majority of surface 
owners quest ioned incorrectly assumed that they retained control of the dis­
p osition of a severed mineral estate . In fact (Barkin and Preston, 1974 , p .  7 )  

The l aw states that the mineral right i s  the "dominant estate" . 
This means that if a person owns the mineral rights he has 
the right to go onto the surface and mine those minerals . His 
only legal responsibility is to compensate or pay back the 
surface owner for damage done to the surface and provide 
ground support for buildings on the l and . ( original emphasis) 

The owner of a severed mineral estate has the right , by l aw ,  to introduce 
any necessary buildings or other capital fixtures , and to conduct any exploratory 
and extractive activities necessary for the efficient removal of the minerals 
from the ground , at his discretion. 

While the reservation or transfer of subsurface mineral rights is regularly 
noted on the official property records of the surface property at the time of 
transaction, this information is only very inconsistently noted on s ubsequent 
titles or records of transfer of the surface land. These incons istencies in 
title transfers together with a l ack of any comprehensive index or other 
register of mineral estates necessitate a search of the complete title chain 
of the surface property in question in order to establish the severance of 
mineral rights , and to ident ify the owners of these rights . 

The search is further comp l icated when the holder of the subsurface estate 
may have come by such title through inheritance, or other indirect or passive 
means , and may be unaware of the exis tence of the estate . 

Field Investigations 

In 1975 , field research was conducted in three northern Wisconsin counties 
(Rusk, I ron , and Douglas) to identify and assess the extent of the problems 
associated with the identificat ion of severed mineral estates, to measure the 
incidence of severance in the sample c ounties , and to investigate the valuation 
of severed mineral properties or lack thereof . 

Will iam Pinkovitz (1975) f ound a l arge number of incons is tencies in the 
references t o  mineral estate reservat ions over the ownership sequences of 
individual properties , indicating the need for a search of the complete title 
chain of each and all properties of interest to a mining company or developer .  
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Pinkovitz found that reservations frequently would be f ound early in a t itle 
chain , would disappear, and would reappear much later in the sequence . 

The only apparent standard procedure regarding mineral reser­
vations is that there is none . The only method of determining, 
with any certainty, whether or not a particular parcel has any 
mineral reservation against it is to trace the ent ire title 
chain. There is no guarantee that simply because no mineral 
severances are mentioned in the most recent transaction that 
none exists . Commonly when mineral reservations were dis­
covered , they were found early in the title chain. Severances 
are usually mentioned in a few deeds foll owing the reservation 
then frequently disappear from the title description altogether • 

• • .  It has also been observed that not only do references to 
(earlier) reservations disappear, but they also reappear in 
late deeds (Pinkovitz,  1975) . 

The inconsis tencies observed in tital sequences make it difficult to 
ascertain whether the l atter reservat ions are in reference to the original 
severance (which would have legal precedence) or whether they are intended 
to establish a new severance by parties unaware of the severance establ ished 
previous ly. 

Warranty Deeds 

Further complicating the ident ification procedure are warranty deeds which 
may be given by a grantor at the time of sale . A "warranty deed" guarantees 
that the property i s  free of any mortgage s ,  liens , or other claims against the 
property except as stated in the warranty deed. If any other valid claims 
should appear subsequent to t he iss uance of the deed, the grantor is liable to 
the grantee for any damages or losses because of i t .  

Pinkovitz (1975) f ound that often several warranty deeds existed within a 
s ingle t itle sequence--none of which made any reference to previous reservation ( s ) . 
Such evidence raises potential legal issues as to which reservation would be 
the valid one , and who would bear the liability for the loss or losses as 
guaranteed by each of the warranty deeds. 

Fragmentation 

The issues described above are yet further complicated by the increasing 
fragmentat ion of reserved mineral estates over time , due to sale or reservation 
of some fract ion of the original mineral estate . The lack of well-defined 
mineral property records has resulted in some cases of division of mineral 
estates s uch that the sum of the fractions granted by various deeds within a 
single title sequence is greater than 100 percent ; that i s ,  s ome parts of the 
mineral estates have been reserved to more than one owner . Local authorities 
questioned by Pinkovitz were of the opinion that the original reservation 
would have legal priority ; however , the issue has not yet been subjected to 
judicial or other tests . 

Addit ional complicat ions related to ownership identification are the 
difficulties associated with locat ing present owners . After determining the 
severance of the mineral estate and identifying the owner,  the interested 
party must attempt to locate the present holder of the mineral rights , as 
designated by the reservation which is j udged to have legal precedence . 
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Many mineral estates were reserved by corporations that are now diss olved 
or by ind ividuals who are no l onger living. In such a case , a mining company 
or other interested party must locate the heirs to holders of the original 
reservat ions , and attempt to acquire their interest in the estate, poss ibly a 
c omplex and expens ive operation. Like any investmen t ,  development of a mining 
operation can involve significant f inancial risks ; and the diff-icul ties in 
identifying ownership and establ ishing the right to mine may be a sufficient 
dis incentive to delay or discourage the mining of deposits with marginal 
economic value . 

It was reported in one case twenty years ago that potential mine investors 
desisted from investing in mining a potentially profitable asbestos deposit 
located in north central Wisconsin because of estimates that it would cos t 
over $200 , 000 j ust to ident ify and locate the present owners of the mineral 
estates , and purchase from them quit-claim deeds to their share of the interest . 
The high cos t was attributed to the fact that the majority of the mineral 
estates belonged to the shareholders of the old Wisc onsin Central Railroad dissolved 
in 189 0 ,  whose heirs would be difficult to trace . 

Before a mining company d iscloses a discovery, it tries t o  acquire the 
rights to the entire ore body. If it is unable to do so because the owner of 
one part cannot be identified or located , working around the miss ing portion 
is awkward at bes t .  In addition, if an owner should then appear subsequent to 
the inception of actual mining activity, he would be able to exact a very high 
price for the mineral right after adjacent mining had fully disclosed its value . 
The owner might even demand ( and obtain) reimbursement greater than the full 
market value of the property because of the unique locat i on of his claim. If 
a mining company is incapable of acquiring a sufficiently large c ont inuous 
trac t ,  mining the mineral deposit may not be economically j ustifiable . 

If the State of Wisconsin wishes t o  encourage expansion of mining oper ations 
in the State , the costs associated with the inception of those activities 
should be minimized by clarification of government p olicies towards mineral 
properties . As long as the present dis incent ives exis t ,  both the public and 
p r ivate sectors in the State of Wisconsin may be foregoing substantial social 
and economic benefits . 

POLICY 

The positive effects of 'a comprehensive mineral properties registration 
policy can be readily postulated , but the difficulties in designing a workable 
instrument to achieve such ends are notably more complex . While several 
at tempts have been made in the past to devise policy which would assist in 
identifying the location of and cla imant (s)  to s uch estate s ,  a legally 
acceptable alternative has eluded state policy-makers to date . 

The most recent at tempt (prior to the 1975 legislative session) to legislate 
the registration of mineral properties , entitled Chapter 260, Laws of 1 973 , which 
created section 700 . 30 of the Wisconsin Statute s ,  entitled "Mineral Rights" 
(1973 ) , was recent ly held to be unconstitutional by the Bayfield Circuit Court 
and is presently being appealed by the State of Wisconsin to the District 
Court of Appeal s .  
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This section of the Statutes provided that any person other than the surface 
owner who cl aimed title to the s ubsurface mineral rights would be required to 
record s uch a claim with the Register of Deeds of the county in which the 
property was situated. This cl aim was to describe the reserved rights and the 
l ocation of the estate . The claim was then to be recorded and an annual 
registration fee of $0 . 15 per acre or fract ion thereof , with a minimum fee of 
$ 2 . 00 for each single property, was to be paid in accordance with section 59 . 57 
of the Wisconsin Statutes . 

Failure to register a separate claim on subsurface mineral property was to 
result in a revers ion of all such rights to the surface owner �  Failure t o  pay 
the registration fee within three years of the annual due date was also to cause 
all the rights to revert to the surface fee owner .  

The constitut ional ity o f  the statute was subjected t o  court challenge by 
the Chicago and Northwestern and the Milwaukee railroads ; and a temporary 
injunction against the implement ation and enforcement of Chapter 260 , pending 
final determinat i on of its constitutional ity, was issued on November 2 2 ,  1974. 

The Bayfield Circuit Court found the act to be unconstitutional on 
December 1 8 ,  1975 on the basis of three major point s :  ( 1 )  lack of provision 
for procedures of due process ; and ( 2) violation of equal protection under the 
law, both as required by the Fourteenth Amendment to the U. S .  Constitution: 
and (3) violation of the uniformity of taxation required by Article VI I I ,  
secti on 1 ,  of the Wisconsin Constitution. 

The court first confirmed the propos ition that the mineral rights in a 
parcel of real estate could be severed from the surface rights , thereby 
creat ing two completely separate and independent estates--emphasizing the basis 
for the subsequent j udicial ruling:-

Due Process 

Statutory provisions (Wis . Stat . ,  sec . 700 . 30 ( 1 973» stated that if a 
severed mineral right was not recorded and if registration fees were not paid 
as required by the act , the ownership of the severed mineral estate would 
revert to the owner of the surface property. The court asserted that due 
process of law as required by Amendment Fourteen of the U . S .  Constitution was 
violated because the act l acked provision for appeal and/or other manner of 
challenge subsequent to transfer of any subsurface property to the owner of 
the surface estate . 

Equal Protection 

The annual payment of a uniform per acre fee required by Wis . Stat . ,  
sec .  700 . 30 (1973) for retention of title to a subsurface mineral property 
was in violation of the equal protection requirements of the U. S .  Constitution. 
The court ruled that under s uch a provision, the fee constituted a tax ,  and 
as levied , the rate of taxation would not vary in proportion to the value of 
the property being protected . That i s ,  two people holding mineral estates of 
equal market value might have been required to pay unequal taxes (on the basis 
of total acreage) in order to assure their retention of rights and title to 
the s ubsurface mineral estate . On this bas i s ,  the court ruled , equals were 
not being treated as equals , in violation of the equal protection under the 
law as required by the fourteenth Amendment .  
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Uni formity of Taxation 

Closely related to the issue of equal protection is the requirement of 
uniformity of taxation imposed by Article VI I I ,  section 1 ,  of the Wisconsin 
Consti tution. The Bayfield Circuit Court did not directly address itself to 
the issues of uniformi ty, but rather made references to an opinion of the then 
State Attorney General ,  Robert E .  Warren , addressed to similar legislation 
proposed in 196 5 .  The 1965 legislat ion had proposed a per acre levy very 
similar to the one recommended in the 1973 legislation. 

Under both legislative proposals (1965 and 1973) , those properties that 
were not subject t o  a separate reservat ion of the subsurface estate would 
cont inue t o  be assessed at the full market value of the surface property, 
while identical properties subject to a separate reservat ion of the subsurface 
mineral estate would be assessed at the full market value of the surface 
property plus the assessed value of the severed mineral estate , in violation of 
the uniformity of taxation between property owners required by Article VI I I ,  
section 1 which s t ates : 

The rule of taxat ion shall be uniform . . .  on real estate . . . .  
Taxes shall be levied upon such property with s uch classifications 
as to forests and minerals including or separate or severed 
from the l and as the legislature shall prescribe . 

Thus , under the proposed legislation, given three parcels of property of 
equal size, the owners of severed mineral rights would be required to pay the 
s ame total fee , or tax, although the full market value of their two estates 
could d i ffer substantially, while a third property owner who retained the 
mineral rights through his ownership of the surface estate (as is the case with 
"ownerShip in fee simple" where no severance has taken place) would not be 
required to pay any fee, (in addit ion to the tax on the market value of the 
surface property as assessed. Since mineral rights are considered to be 
"real property" ,  as Article VI I I  indicates , they may be required to be taxed 
in a manner uniform with that applied to other real property ,  on an " ad 
valorem" basis . I f  mineral l ands were taxed according to a uniform per acre 
rate as directed by Wis . Stat . sec. 700 . 30 ( 1973 ) ,  mineral rights of known 
value would be taxed at the same rate as mineral rights of unknown value , 
further violating the uniformity of taxation. 

Adverse Possession 

Chapter 260 also created a modification of the adverse possession statutes 
by stat ing in sect i on 893 . 075 (Wisconsin Statutes) that " adverse possession" 
of land was to be deemed to be inclusive of the adverse posseSSion of unregis­
tered mineral rights directed by Wis . Stat . ,  sec . 700 . 30 ( 1973) . 

The court overruled this provis ion by emphaSizing the separation into two 
distinct and independent estates consequent to the severance of the subsurface 
property from the interest in fee simple .  Possession of the surface estate was 
held to create no claim to an adverse possession of the s ubsurface , since the 
mineral right was a property separate and distinct from the surface property. 
The court indicated that the title to the subsurface mineral estate could be 
gained by adverse possession but only through the open and notorious occupancy 
of the mineral rights , by mining or other means , for the period designated by 
s tatutory provis ion. 
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In addition, the Bayfield Court was of the oplnl0n that adverse possession 
of the surface of any l and which would lead to adverse possess ion of any 
unregistered mineral rights beneath the surface was also in violat ion of the 
requirements of due process , because the l aw included no provision for notifi­
cat i on  of the owner of the severed mineral property. 

The violati ons of constitutionality which provided the basis of the j udi­
catory j udgments against the legality of Wis . Stat . , sec . 700 . 30 (1973) continue 
to confound policy makers concerned with the problems associated with the 
delineation of subsurface mineral estates and the ident ification of ownership, 
both in Wisconsin and in many other state s .  

OTHER STATES 

The following table 11-1 lists brief summaries of the legal mechanisms by which 
other states attempt to cope with the problems and issues associated with the 
ownership of undeveloped mineral property rights . This is followed by the 
s ummaries of past legislative proposals of the State of North Dakota ,  since 
the problems and issues faced by this state seem to parallel closely and thus 
be especially pertinent to the Wisconsin debate . 

It quickly becomes obvious that few of the states have any registration 
requirements for undeveloped mineral properties . At least one of those that 
have implemented s ome legal registration requirements is presently facing a 
chal lenge on constitutional grounds . 

NORTH DAKOTA 

The North Dakota legisl ature recently defeated proposed legisl ation 
designed to mitigate problems created by nonregistration of mineral properties : 
obfuscation of title , increasing fragmentation of properties over time , and 
others discussed in previous paragraphs . The legislat ive proposals quoted and 
discussed below are of particular interest because of the description of the 
problem (s) t o  which the legislation is addressed , as well as for the solutions 
they propose.  

North Dakota Senate Bill No . 2084 

This bill proposed to require that mineral interests which have been 
severed from the surface be filed for record to provide a method of filing 
and verifying ownership of severed mineral interests , and forfeiture for 
fai lure to refile . The bill stated: 

Legislative Purpose :  The purpose of this act is to identify 
and clarify the obscure and divided ownership of severed mineral 
interests in this state . Because the ownership of many mineral 
interests is becoming mOre obscure and further fractionalized 
with the pass age of time , the development of mineral interests 
in this state is often impaired. Moreover ,. a class of real 
property has been created which, although not exempt from 
taxation , is not assessed for tax purposes because the costs 
of ascertaining ownership are prohibitive and therefore the 
property does not contribute toward the cost of supporting 
the governments which preserve and protect its continued 
lntegrlty and eXlstence . Therefore, it is in the public 
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interest and serves a public purpose to provide a method whereby 
mineral interests which have been severed from the surface 
estate may be readily identifiable and clarif ied for purposes of 
development and taxation. 

**** 

( S . 2) SEVERED MINERAL INTERESTS TO BE RECORDED 
Every owner of a fee s'imple interest in minerals in lands in 
this state which is owned separately from the fee title to 
the surface of the property , hereinafter referred to as a 
severed mineral interest ,  shall fill for record the instrument 
of conveyance or reservat i on in the office of the register 
of deeds in the county in which the severed mineral interest 
is located . (Emphasis added . )  

In addition to information generally required for the recording of all 
property , the owner of the severed mineral interest would be required to pro­
vide the fol l owing information: 

1 .  The address of the owner .  

2 .  The interest of the owner in such minerals . 

3 .  The legal description of the property upon or beneath which 
the interest exists . 

4 .  The book and page number or the document number in the records 
of the Register of Deeds of the instrument by which the severed 
mine�al interest was created or acquired . 

A t ime l imit of January 1 ,  1977 , was set for registration of all cl aims 
acquired on or before the effective date and a one-year limitat ion for any 
properties acquired after that date . 

If a claimant to t i tle of a severed mineral interest should fail to record 
that interest within the specified time limitation, the property would be 
forfeited to the state . 

The county treasurer and the county auditor shall prepare 
a list of $uch severed mineral interests and shall sell 
such severed mineral interests at public auction ( a-

s--­

provided by North Dakota Statutes) except that reference 
shall be made to this Act in the notice of sale and at the 
time of sale and the severed mineral interest shall be 
s t ated and sold separately from the l ands subject to sale 
for del inquent taxe s .  The county treasurer shall receive 
all monies paid at the auction for severed mineral interes t s ,  
and , after deducting the costs t o  the county, including 
del inquent taxes on the severed mineral int�res ts , shall 
pay the monies to the state treasurer who shall deposit the 
monies in the General Fund . The terms of the conveyance 
of a severed mineral interest to the successful bidder 
shall provide that the holder of the severed mineral 
interest (shall not disturb � enter upon the surface of 
the lands without the surface owner ' s  written consent to 
the dis turbance or entry . (Emphasis added) 
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State 

Al aska 

Arizona 

California 

Colorado 

Idaho 

Ill inois 

Table I I-I . Mechanisms of Registration and/or Taxation of Severed Mineral Rights 

Mechanism 

None 

Deeds conveying or reserving severed mineral rights are recorded in the county recorder ' s  
office in the county in which the property is s ituated in the same way and in the s ame 
register as all other deeds conveying real propert y .  The only difference i s  that a 
conveyance of a severed mineral estate or any other mineral property is usually indexed 
in the Deeds of Mines Index, as opposed to the Deeds of Real Estate Index . 

The California State Board of Equalization has recommended that , unless there is good 
evidence to the contrary, severed undeveloped mineral rights be assessed at zero value . 

There is no law at present requ1r1ng registration of ownerShip of a subsurface mineral 
estate ; however, the high incidence of val uable minerals in the State of Colorado has 
proved to be a strong incentive to the owners of severed mineral interests to establish 
legal records of their title s .  

All severed mineral interests are then taxed at 30 percent of the full market 
valuation . If no market exis t s ,  o r  i f  the value of the property cannot b e  ascerta ined , 
the mineral right is then assessed at $1 . 00 per acre for each category of severed 
minerals , with a $50 . 00 minimum. ( In 1975 , severed interests containing met alli ferous 
minerals were assessed at an average of $1 . 11 per acre , wh ile nonmetallic deposits 
were assessed at $1 . 1 3 per acre . ) 

There is no legal requirement of registration. All mineral rights reserved to any 
grantor , except the federal or state government s ,  by conveyance of any l and other than 
l ands acquired under the mining l aws of the United States , shall be assessed at not 
less than $5 . 00 per acre . 

Mineral rights are registered, assessed, and taxed as any other real property. 
----------------------
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Table I I-I . Mechanisms of Registration and/or Taxat i on of Severed Mineral Rights--Cont inued 

State Mechanism 
• 

Michigan There is no legal requirement of registrat ion of undeveloped mineral estates at present . 
St atutory provis ions s t ate that mineral rights cons isting of met al l ic resources which 
are not developed , or not in production, or which have not been explored shall be 
assessed separately from the surface rights in the property , if such mineral rights and 
surface rights are owned by separate owners , with exceptions . The state assigns a 
presumptive value of $5 . 00 per acre to these severed mineral rights .  

Minnesot a Chapter 650, Laws of 1 97 3 ,  Article XX, amended Minnes ota ' s  1969 Mineral Registration Act 
(Minn. State , Sec . 93 . 5 2 . 58 )  by providing that anyone fail ing t o  file his claim within 
the statutory period would forfeit said interests to the state. 

All severed mineral interests are subject to advalorem taxation in the same manner 
as other real property . Mineral properties of indeterminate value are subject t o  an 
annual tax of 25� per acre, at a minimum of $2 . 00 per property . 

The c onstitutionality of this amendment has been appealed and is awaiting j udicial 
decision. 

Montana There is no legal requirement of registration of severed mineral estates .  

Nevada Severed mineral rights may be recorded in Nevada by means of a document similar to that 
of any other conveyance or contract . "While recordation is optional , ordinary prodence 
would suggest such procedure as notice to third partie s .  " 

New Mexico There is no legal requirement that severed mineral rights be registered . Class one 
p atented severed mineral interests are taxed by applying a per acre value to the surface 
area of the property . 

Utah Severed mineral rights need not be registered unless the property is on p atented l and , 
in which case there must be a recording showing the owners of both the mineral and 
surface rights . 

Wyoming There i s  no legal requirement of registration. Where the mineral estate has been severed 
from the surface estate , and no minerals have been produced , the mineral estate has not 
yet been subject to asses sment for taxation. In the absence of such assessment s ,  there 
can be no del inquency,  and consequently no valid s ale for del inquent taxe s .  
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After the sale of the mineral property and the transfer of sale revenues 
according to the specified procedure, the legislation provided a cl aimant to 
the property (prior to forfeiture) the right to verify his ownership and 
pe tition the court for reimbursement of the fair market value of the estate 
minus any charges against the property . Such action would have to be commenced 
within six years after the forfeiture to determine the ownership and fair market 
value of the severed mineral interest at the time of forfeiture . If such 
ownership were verified , the cl aimant might pet ition the state treasurer for 
monetary reimbursement equal to the fair market value of the property at the 
t ime of forfeiture , less any taxes , penalties , costs , and interest which 
could have been collected during the period following the forfeiture had the 
property been asses sed and valued for tax purposes . 

The legislation also contained a provis ion for the state treasurer to 
appear and contest the allegations of ownership and value in the same manner 
as a defendant in such an action. 

The act also provided for a filing fee of $0 . 02 cents per acre on the 
total acreage of the severed mineral interest located within the county ,  
w i  th a minimum fee o f  $2 . 00 t o  be paid b y  any person who f iled a verified 
s t atement of ownership. 

North Dakota House Bill No . 1 1 17 

During the same legislative session, an al ternative method of ident ification 
of ownership was proposed in House Bill No . 1117 , as follows : 

PURPOSE : 
I t  is the purpose of this Act to ident ify ownership of mineral 
interests , particularly severed mineral interest s ,  and to 
promote the g.eneral welfare and protect the rights of property 
owners . I t  is not t he intent of the legisl ature to raise 
revenue , but rather it is the intent of the legislature to 
discourage property owners from reserving mineral interests 
and fragmenting the ownership of such mineral interest s .  
The legislature recognizes that the ownership of mineral 
interests is becoming more obscure and further fractional ized 
with the passage of time . It is , therefore , in the public 
interest to identify and to clarify these interest s ,  and to 
assure that exploration and development of mineral resourC;s 
and natural res ources will not be prevented by tpe existence 
of outst anding mineral estates whose owners have abandoned 
them or Can no l onger be located . (Emphasis added . )  

The act specified assessment of all mineral properties , both severed and 
unsevered , and the consequent foreclosure of title for tax del inquency and 
subsequent sale of the property .  

( Sec . 1 )  ASSESSMENT OF MINERAL INTEREST 
All mineral interests located with this state and not within 
the boundaries of a city,  regardless of whether the s ame are 
attached to or are severed from the s urface estate , shall be 
t axed annually at a rate of three cents per acre for each 
acre of real estate, unless otherwise exempt e Such mineral 
interests shall constitute a classificat ion of property separate 
and apart from the surface estate for purposes of taxation. 
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• . •  (The tax shall be apportioned) acc ording to the ownership 
of each mineral interest , severed and unsevered o Such tax . . .  
shall become due and del inquent at the same t ime as real 
estate taxes . . . .  (Emphasis added . )  

(Sec . 2 )  FORECLOSURE PROCEEDINGS 
All mineral interests taxed in the manner provided in the Act 
shall be subject to forecl osure for del inquent taxes and sold 
in the manner provided by law for the sale of real property 
for delinquent taxes . 

**** 

Both of the North Dakota legislat ive propos als were defeated when brought 
to a vote . 

WISCONS IN : POLICY RECOMMENDAT IONS 

The arguments in favor of implementing some type of registration require­
ment and procedure appear to outweigh strongly any advantages which may be 
gained by a minority of state property owners who may benefit from leaving 
their subsurface estates off of property registers and off of local tax rolls . 
However , the l aw is such that it is difficult to devise a constitutionally 
acceptable procedure with enough economic power to induce the majority of 
severed mineral property owners to register their claims . If the ruling of 
the Bayfield Circuit Court on Chapter 260 is upheld , al ternative means of regis­
tering these estates must be devised. Several proposals are presented below, 
and the various constitut ional issues , legal precedents , or other barriers to 
the j udicial acceptability of these proposals are discussed, in the hope that 
they may provide some insights and/or ideas as to acceptable alternative s .  

Opti on A - Tax Del inquency Method 

Descript ion 

One instrument available to policy makers would be to create a specific 
subclass ification of real property to include all undeveloped subsurface mineral 
estates , both those severed from and those attached to surface estates ; and t o  
require the recording of t itle within a t ime limit specified by statute. A 
nominal minimum tax would be levied on a l l  real estate fall ing into the def ined 
classification, to be collected commensurate with the method ( s )  applied to all 
other real estate , as defined by the present State statutes. 

A tax would be as signed to each and every subsurface mineral estate and 
would be lis ted on the local tax roll . If the claimant had made prior record 
of such claim, as required, he would be notified according to standard property 
tax notification procedures .  

If the holder of title to the surface estate could not be identified , the 
notificat ion of tax levy would remain on the local tax rolls for the required 
length of time ; after that t ime the property would forfeit to the state (or 
county) for property tax del inquency . Standard procedures of public auction 
could be followed with provision for monetary re imbursement , subject t o  a time 
limit on claims to title . 
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Discussion 

This proposal has several advantages over past proposals , in that it 
confirms the separate and unique classification of mineral properties all owed 
by Article VI I I  of the State Constitution: 

Rule of taxation uniform ; income , privilege, and occupation 
taxes . . . .  Taxes shall be levied upon s uch property with s uch 
classifications as t o  forests and minerals includ ing or 
separate or severed from l and as the legislature may prescribe. 
Taxation of' agricultural land and undeveloped l and , both � 
defined by law need not be uniform with the taxation of each 
other nOr with the taxation of other real property.  (Emphasis 
added . ) 

Article VIII appears to say that taxation of "undeveloped land" ( a  
category into which the severed mineral estate should fall) need not be the 
same as the taxation of other real property . This exclusion may provide 
sufficient legal grounds for deviation from the s tandard ad val orem criteria 
used in the asses sment and taxat i on of other real property, on the grounds 
that while the fair market value of a subsurface estate is difficult t o  
ascertain, the rights associated with such title are themselves of some 
nominal value , which is uniform per unit of surface land are a .  

By levying s uch an across-the-board tax on the rights associated with 
such a property against both severed and unsevered estates , the violation of 
equal protection and uniformity could be avoided . 

The inclusion of provis ion (s) for appeal of assessment and definition 
of procedures for public notificat ion if the owner has failed to identify 
himself may be sufficient to satisfy due process requirements .  

The maj or disadvantage of option A is that it places the burden of 
identification of the owner and/or determination of the market value of the 
property on the property owner if he wishes to defend his title and/or dispute 
the assessment made against the property . However, it is proposed that the 
tax levied on the property rights associated with the s ubsurface mineral 
estate be minimal , in that the major goal of such a tax would not be revenue , 
but rather the identification of claimants to title of the subsurface mineral 
properties in Wisconsin. Thus , the monetary burden on the small l andowner 
would be negligible . 

The other dis advantage of option A is that it makes no provision for 
taxation of severed mineral estates about which the asseSSOr has information 
suggesting a higher market value implying s ome loss of tax revenue s .  Since 
such estates are not taxed at presen t ,  however, there will be no reduction 
of local government revenues in real terms but only the opportunity cost of 
the potential revenue of such property. 
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Option B - Escheat Method 

Description 

An alternative to option A would be to require all cl aimants to mineral 
rights , both severed and unsevered , anywhere in Wisconsin to register those 
rights with the Register of Deeds in the county in which the property is 
located within a previously specif ied per iod of time. Claimants would be 
required to indicate the basis of their claim to title of the property . The 
Register of Deeds would then establish a record open to the public in all 
counties , s o  that any party interested in appropriat ing a specific tract could 
readily identify each of the specific properties within the area of interest 
and the respective owners . 

Failure to register a mineral estate within the specified t ime period 
would lead to the legal presumption of no known owner ;  and the local assessor 
would l is t  the property on the local tax rolls as " owner unknown . " The 
assessor would then value all mineral properties ,  whether the identify of the 
owner was known or unknown. If no owner appeared to pay the property taxes 
levied against the mineral right during a specified st atutory period, the 
right to that property would "escheat" to the State . Escheat signifies 
"reversion of property to the state in consequence of a want of any individual 
competent to inherit" (Black, 1968, p .  74) . The word escheat merely indicates 
the preferable right of the state to an estate left vacant , and without there 
being any one in existence able to make claim thereto (Black, 1968 , p .  74 ) .  

Once title to the property reverted to the State , the State would have 
the option of conducting a public auction of the property ; or of ret aining 
title to s ome or all of the properties and leas ing the mining rights to 
interested parties for purposes of explorat i on and/or subsequent mining, 
subject to royalties paymen ts . 

In the case of sale by public auction, any subsequent assertion of prior 
claims to the title to the property might be subject to a statutory limitation. 
Provision could be made for monetary indemnity , to be paid to any property 
owner who asserted his claim before the lapse of the time limitation, to 
equal the full market value of the property at the time of s ale as establ ished 
by the auction. 

The State-ownership alternative would allow the State either to reimburse 
the claimant , as in the case of the sale of the land , or to return the t i tle 
to the original owner ,  subject to p ayment of back taxes and penalties plus 
standard restraints on any interference with any operating lease arr angement 
already entered into by the state . 

Discus s i on 

The major difficulty with the approach defined by option B would be the 
asses sment of the subsurface mineral properties . The difficulties associated 
with the actual valuation of an unexplored p iece of property that is not 
visible have been a major deterrent to any taxation of severed mineral estates . 
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Sale by public auction would provide a solution for the assessment d ilemma 
by establ ishing a market value for mineral estates of unknown value .  The market 
valuation established through pub l ic auction could then be applied to other 
property which had not been subjected to sales proceed ings . 

S imilarly lease arrangements could be used to establish market value s ,  
if the leasing alternative were chosen by the State. 

Opt i on C - Custodial-Escheat Method 

Description 

This method is an adaptat i on from the standard " custodial" type of 
abandoned property statute applied to uncl aimed personal property which is 
preswned to be " abandoned . " 

As a subclassification of real property, severed mineral estates would 
not normal ly be subject to aband onment procedures applied against uncl aimed 
personal property ; however, the procedure may provide a conceptual base for the 
design of a s imilar policy to be applied to subsurface mineral propert ies . 

Under such a propos al , any person could pet ition the State , for a 
determinati on as to whether a specific severed mineral interest should be 
presumed abandoned . The conditions of abandonment could be statutorily def ined 
as j udged advisable . A 1969 report of the North Dakota Legisl ative Counc i l  
suggested that a severed mineral interest should be presumed abandoned unless 
as least one of the fol l owing were true: 

1 .  The mineral interest had been assessed and payment of the property 
taxes had been made. 

2 .  Within the last 30 years part or all of the interest had been 
conveyed , leased, mortgaged , devised , or had produced minerals 
in paying quant ities. 

3 .  An affidavit had been f i led of records indicat ing that the owner 
wished to maintain his ownership in the interest ,  that is the 
property had been registered . 

The property in question would be subjected to these three criteria ,  as 
well as any other information readily available to the state . 

Not i f icat ion of the owner by registered mail would be required ( i f  the 
identity were known ) , together with publ ication of several notices in the 
county in which the property is located, advising that i f  the property were 
not claimed within some des ignated time l imite , custody of the property would 
default to the State to whom all further claims must be directed . The 
property could then be leased by the State for purposes of expl oration and 
mining. 

Costs involved in this procedure could be deducted from the proceeds 
received and the remainder could be pl aced in either ( 1 )  the s t ate General 
Fund or ( 2 )  a special "mining" fund to f inance the reclamation of orphaned 
mine s i tes , front end impacts of future mining devel opments ,  further geological 
surveys , related environmental concerns , and further research into associated 
issues and problems . 
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The State would, in fac t ,  retain the property in trust for the true owner ,  
who, subject t o  provision of necessary evidence , would have the right t o  reassert 
his cl aim on the property, subject to any contractual arrangements presently 
binding, and to the collection of all back taxes , with interest . 

The trustee position of the state could be subjected to a des ignated 
s t atutory limitation o� for example,  30 years , after which the property could 
be decl ared abandoned and sold at public auction, again with provisions to 
protect any leasehold interes ts operative at the t ime of the change of status 
of the property . (This issue might be avoided completely by c ongruent t iming of 
the leases . )  

Discuss ion 

The procedure j ust described has the distinct advantage of avoiding any 
challenges to possessory rights relating to the forfeiture of t itle requirements 
which are an integral part of both the tax del inquency and escheat proposals .  
At the same t ime , it allows the explorat ion and possible active exploitation 
of presently dormant estates and all of the secondary benefits accruing therefrom. 

The proposal also upholds the cons tituional rights of due process and equal 
protec tion while offering no challenge to uniformity requirements . 

However, while this procedure has been commonly applied on the presupposition 
of ab andonment of personal property in many states , its applicat ion to real 
property can only be postulated. 

Option D - Dominant Es tate Method 

Description 

The owner of severed mineral rights has " the right of the dominant estate" , 
wh ich , as explained previous ly,  allows the owner of a subsurface mineral property 
to go onto the surface and mine the subsurface minerals at his discretion. This 
includes the right to introduce any necess ary equipment and construct necessary 
capital fixture s ,  and to conduct any exploratory and extractive activities 
required for efficient removal of the minerals from the ground . The only legal 
respons ibility of the mineral owner is to compensate the surface owner for any 
damages done to the surface and to provide ground support for any build ings on 
the l and . 

This proposal would require the registrat ion of all subsurface mineral 
estate s ,  both severed and unsevered , within a designated period of t ime� Failure 
to register such a property within the st atutory period would result in revocation 
of the right by the dominant estate to the holder of title to the subsurface 
property . The effect of such a taking would l ikely be reflected through a s izeable 
reduction in the value of title to any mineral property without dominant estate 
provisions , and thus would create a strong economic incentive for the regis­
tration of these estates . 
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Discussion 

It is likely that such a proposal would elicit much debate and would be 
subjected to j udicial challenge on the grounds that the revocation of the right 
of dominant estate in effect constitutes an uncons titutional taking of property . 

In such a case , benefits would be derived from both favorable and unfavor­
able j udicial ruling: ( 1 )  e i ther the court would uphold the statute as proposed , 
and property owners would be induced to register their subsurface cl aims ; or 
( 2 )  the proposal would be ruled uncons titutional , on the grounds that the rights 
assoc i ated with a subsurface property, the right of the dominant estate , does 
indeed constitute a part of the whole parcel with an economic value . Such a 
ruling might provide the state with a stronger basis on which to propose a 
uniform per acre levy on the value of the rights associated with ownership of 
a subsurface mineral property . 

Option E - Tax Incentive Method 

Description 

The fifth alternative d iffers from previous proposals by employing positive 
rather than negative incentives to achieve st atewide registration of subsurface 
mineral properties . In this propos ition, a f inancial incentive in the form of 
a tax reduction w ould be offered to those property owners who are able to prove 
that they do not own the subsurface mineral rights beneath their surface 
properties . 

Rather than requiring the property owner to provide proof that someone else 
had title , the state could provide a legal contract which would allow a surface 
property owner to dis avow any cl aim to the subsurface estate beneath his property. 

All subsurface properties thus disavowed or otherwise unregi stered could 
then be pl aced on the local property rolls as ! T owner unknown . "  If not claimed 
within a statutory period , all such claims would escheat to the state , which 
would have the option of offering these properties for sale by public auct ion, 
or of leasing them for purposes of exploration and/or mining. 

Discuss ion 

The effect iveness of such a procedure would depend on a successful public 
information campaign, which, in addition to notifying property owners of the 
available tax reduct ion, would inform the public of the implicat ions of owning 
or not owning the mineral rights beneath a surface estate. As evidenced by 
Pinkowit z '  field study, many property owners are unaware of the legal implications 
of the dominant estate enj oyed by owners of severed mineral right s o  

A major advantage of such a proposal is that i t  would provide a relatively 
s imple instrument whereby surface property owners in the vicinity of a valuable 
mineral depos i t  would be able to dis avow their cl aims to the mineral rights 
beneath their properties if these rights were known to have no commercial value Q  
At the present time, s ome property owners in the vicinity of the large copper 
and iron deposits in northern Wisconsin believe they have been subject to a 
s i z able increase in their assessments because of the unfounded speculations by 
others that valuable minerals are present beneath their properties . 
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There may be some diff iculty initially in identifying an appropriate 
" incent ive-sum" by which to reduce the taxes of property owners who disavow 
their claim t o  the subsurface right s .  As evidenced by recent attempts to induce 
energy conservat ion through pricing increases , the financial burden must reflect 
the price sensitivity of t he commod ity in quest i on to elicit s ignificant response 
from consumers . A reduc t ion in the individual property tax levy by $5 . 00 or 
$ 1 0 0 00 may not be sufficient to induce property owners to expend the necessary 
effort of disavowing claim. This issue would only be a problem during the 
initial implementation phase of the program, as the subsequent sale or lease 
of the dis avowed claims would quickly set a market price for these properties 
which might then be used to calculate the incentive deduction for future 
disavowed claim s o  

If the incentive tax reduction initially deemed necessary was substantial , 
and if response to the program was high , the state aid formulas would increase 
contrioutions to local government budget s �  This short-run subsidization of a 
tax reduction would be unlikely to place a significant burden on state revenue 
resources in the long run, as the eventual sale or lease of the mineral properties 
would be l ikely to more than cover any costs incurred in the interim. The state 
should also fund and assist assessors and registers of deeds in the educational 
and administrative tasks of implementing this or any other recommended solution 
to the problem of mineral rights in Wisconsin. 

A F I NAL NOTE ON ADVERSE POSSESSION 

I t  has been proposed in the pas t that registration of subsurface mineral 
es tates be required; and that if no claim would be made against the property 
w i th a specified time period , the property would accrue to the surface owner 
by right of adverse possession. Howeve r ,  in cases where act ion to quiet title 
has been taken by a surface owner with respect to the adverse possession of the 
mineral rights beneath his property, the courts have ruled adverse possession 
to be inapplicable • 

• • •  In North Dakota i t  has been held that , where the t i tle to 
the mineral rights has been severed from the title to the 
surface , possession of the surface by its owner is not adverse 
to the owner of the minerals below i t .  The owner does not lose 
his possession by any length of nonuse , and the surface owner 
cannot acquire t itle to the minerals by adverse occupancy of 
the surface alone. Thus , possess ion of the surface is never 
possession of the subsurface for purposes of adverse possession • • •  

The face that the surface owner has no knowledge of the 
severance or believes that he owns the minerals , makes no 
difference. (Bi lby v. Wire, 77 N.W. , 2d 882 , 889 ( N . D . , 195 6 ;  
L .  Junes and C .  Taylor , 1960) . )  

Adverse possession is a method of acquisition of title by pos session for 
a statutory period , subject to certain specified condit ions : 

Adverse possession depends on the intent of the occupant to 
claim and hold real property in opposi tion to all the world • • •  

and also embodies the idea that the owner of , or persons 
interested in the property have knowledge of the assertion 
of ownership by the occupant . o o o  Payment of taxes alone is 
not sufficient in itself to establish adverse possessiono 
(Black, 1968 , P. 74 ; Emphas is added) 
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The claimant by adverse possession is required not only to occupy the 
property in question, but actually to use the property. 

This seems to imply that in order to gain t i tle of a severed mineral estate 
through adverse possession, the owner must actively mine the resource in question, 
thereby running the risk of prosecution if the owner should appear , and the 
loss of f unds invested in opening the mine u 

An additional complicat ion facing an owner willing to take the risk of mining 
the right might be in the fact that adverse possession statutes deal only with 
real propert y ;  but once minerals have been removed from the ground they become 
personal propertyo 

. • •  If . • •  minerals have been removed from the land they are 
converted into personal property • • •  (Sunes and Taylor, 1960) 

As personal property , the minerals may not be subject to adverse possess ion 
as presently defined and their ownership may be inconc lusive 0 Thus no recom­
mendation is made that this concept be used to clarify mineral rights in 
Wisconsin. 

CONCLUSIONS AND RECOMMENDATIONS 

The five policy options , discussed in detail at the end of this chapter, 
may be summarized as follows .. 

Option A .  Tax Delinquency-Forfeiture Method. The Legislature would create 
a subclassif ication of real property to include all undeveloped SUbsurface 
mineral estates , both severed and unsevered , and require recordationG Subsequent 
to the registration period , a nominal tax would be levied. If a holder of title 
did not appear and pay the tax , the property would forfeit to the state or 
county for property tax del inquency. S tandard procedures of public auction would 
be followed. 

Option B .  Escheat Method . This alternative to Option A would require all 
claimants to mineral rights to register those rights with the Register of Deeds 
within a specified period of time. Failure to register a mineral estate within 
the spec if ied time period would lead to the legal presumption of no known 
owner ; the rights to that property would escheat to the state . The state would 
then have the option of conducting a public auction of the property or of 
retaining title and leasing the mining rights to interested partieso This option 
would allow the state either to reimburse an eventual claimant , as in the case 
of the sale of the l and , or to return the title to the original owner , subject 
to s tandard restraints on any interference with the operating lease arrangementG 

Option C .  Custodial-Escheat Method . Any person could petition the state 
to make a determination as to whether a specific severed mineral interest should 
be presumed abandoned . Notification of any known owner by registered mail 
would be required , together with publication of several notices in the county 
in which the property is located , advis ing that if the property is not claimed 
within some designated time l imit ,  custody of the property shall default to 
the s tate , to whom further claims must be directed. The property could then 
be leased by the state , as trustee , for purposes of exploration and mining. 
Costs involved could be deducted from the proceeds received and the remainder 
placed in the State General Fund or a special mining fund. The state would retain 
the property in trust for the true owner ,  for a statutory period or in perpetuity o 
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Option D .  Dominant-Estate Method . This proposal would require the regis­
tration of all subsurface mineral estates , both severed and unsevered , within 
a designated per iod of t ime , Failure to register such a property with the 
statutory period would result in revocation of the right of the dominant estate 
to the holder of title to the subsurface property. The effect of such a taking 
would likely be reflected by a reduction in the value of t i tle to any mineral 
property without dominant estate provisions and thus would create a strong 
economic incentive for the registration of that estate. 

Option E o  Tax-Incentive Method . A financial incentive in the f orm of a 
tax reduction would be offered to those property owners who are able to prove 
that they do not own the subsurface mineral rights beneath their surface 
properties . (S tate aid f ormulas would largely make up revenue thereby lost 
to local governments . )  All subsurf ace properties thus disavowed would be placed 
on the local property rolls as flowner unknown" . If not claimed within a 
statutory period , all such claims would escheat to the state , which would have 
the option of offering these properties for sale by public auction or of leas ing 
them for purposes of exploration and mining. 
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Chapter I I I  

ZONING INCENT IVES FOR RESERVATION OF MINERAL LANDS 

by 

Dick Barrows* and Bruce Webendorfer*+ 

ABSTRACT 

Cultural nullifica tion is the m a j or cause of the reductions of the world ' s  
mine r a l  res ource b a s e . The nu l l if ic a t ion , or preven t i on ,  of mining, e s pec i a l l y  

of mineral aggregates , has occurred largely through adverse zoning restrictions 
and through building over mineral depos i t s .  Howeve r ,  zoning and other types of 
land use controls that have been enacted or cons idered by various state and local 
governments in attempting to guide urban growth and prese rve agricultural and 
open-space l ands may be useful f or the protect ion and orderly development of 
mineral l ands in Wiscons in . 

The analysis and Epplication of st ate and local land-use controls ,  including 
various forms of zoning , to mineral res ources in Wisconsin indicates that protect i on 
and regulation may be best handled on the local level . However ,  in order to provide 
for the orderly devel opment and maximum utilizat ion of these critical res ources for 
opt imum use and benefit to the c i t izens of Wisconsin and the nation, the State may 
wish to consider legislat ion that would encourage l ocal land-use planning and 
zoning in areas with high potential for mineral deve iopment , increasing its programs 
of technical assistance in mineral resource identification and require that results 
of mineral explorat ion activi t ies be reported to the State . 

INTRODUCTION 

Zoning is the method used t o  reserve lands for a special use , to prevent it 
from being misused , and thus to maximize its use potential consistent with the 
demands of soc ie t y .  The basis for zoning rr,ay be the natural-resource bas e ,  environ­
mental cond i t i ons and preferences , or economic or social factor s ,  or a combination 
of two or more of these . In any case , to assure that zoning decis i ons accompl ish 
the will of s oc ie t y ,  it is essent ial that there be an accurate and sufficient 
inf ormation base . This section summarizes what is known of Wiscons in ' s  mineral­
res ource base , the need for detailed geological and geophysical surveys , the concept 
and methods of land-use zoning , and the zoning incentives which can be used to 
provide for exploration for and devel opment of Wiscons i n ' s mineral res ources con­
s is tent with least practical disruption of environmental factor s .  

According to the Association o f  Professional Geological SCientists , the major 
s i ngle cause of the reduction of the world ' s  mineral res ource base 1s the prevention 
of mining by vari ous f orms of cultural nul lification . The null if ic ation of mineral 
aggregate deposits (crushed stone and s and and grave l )  essential to the building 
indus tries has occurred l argely through adverse zoning rest rictions and by building 
over mineral depos i t s .  Environmental c oncerns which have led t o  the withdrawal of 
lands from prospecting and mining in s ome areas , represent another form of cul­
tural null ification . Obvi ous l y ,  the process of precluding mineral devel opment 
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by whatever means wil l ,  in the long run, be harmful t o  s o c i ety in s ome instances 
and bene ficial in others. What is important i s  that the alt ernatives b e  recog­
n i z ed and considered in a reasonable manner , and that the role of mineral res erves 
be considered an e s s ential e lement in the overal l  land u s e  planning proc e s s .  In 
keeping with the mandate of Chapt er 318,  (1973) Wi s .  Law s ,  which c a l l s  for a 
program of land - u s e  p o l i c i e s  and financial incentives "for the purp o s e  of di S ­
couraging those u s e s  o f  land which t end to preclude t h e  mining o f  minerals lying 
beneath , !!  this report emphas i z e s  methods for overcoming forms of nul l i f i c a t i on .  
I t  should b e  k e p t  i n  mind , however, that what i s  o f  real imp ortance is that the 
p l ac e of mineral r e s e rves in land planning b e  recognized and that sy s t ems be 
e s t ab l ished for the management of these res erves , so that whatever d ec i s i ons are 
made concerning minera l s  Rre. made int ell igently and take into acc ount al l the 
imp l i c a t i ons o f  mineral devel opment . 

This chap t er will examine innova t i ons in land - u s e  cont r o l s  which have been 
ena c t ed or considered by s t a t e  and local government s in a t t emp ts to guide urban 
growth and pres erve agricultural land and open spac e .  The app l icab i l i ty o f  these 
cont r o l s  to the protect ion of mineral lands will b e  exp l ored . The chap t er c on s i s t s  
o f  five major s e c t i ons . The f i r s t  w i l l  b r i efly review t h e  i s sues involved with 
p l anning for mineral resourc e s .  The second s e c t i on will examine two trad i t ional 
land-use contr o l  mechanisms in Wisconsin: zoning and the powers o f  the s o i l  and 
water conservation d i s t r i c t .  The third s e c t i on w i l l  analyze innovative l o c a l  land­
u s e  contro l s ,  and the fourth w i l l  analyz e  innovative s t a t e  land - u s e  programs . 
F inally , c onclus i ons w i l l  b e  presented and recommend a t i ons made for management o f  
mineral lands in Wiscons i n .  

PLANNING FOR MINERAL RESOURCES 

In d iscus s ing the que s t i on of p l anning and zoning for mineral resourc e s ,  we 
f i r s t  need to make a d i s t in c t i on between mineral resources and mineral r e s e rves . 
Becaus e the earth i s  composed of minera l s ,  the mineral resource base i s  the earth 
i t s e l f .  Mineral reserves are tal l i e s  o f  c ommod i t i es that have been measured or 
inferred as a result o f  extensive exp l o ra t i on and samp l ing. Reserves , then, are 
not all the p o t ential resources but only those which have been measured su f f i c i ently 
to b e  c la s s i fi ed as reserve s .  The U . S .  Geo l ogical Survey uses the f o l l owing defini­
t ions (Pratt and Brob s t ,  1974 ,  p .  2) : 

Reserve s - - Identified r e s ources from which a usab l e  mineral or energy c ommodity 
can b e  l egally and economically extracted at the time o f  d e t erminat i on. 

Ident i f i ed sub economic r e s ources- -Materials that are not reserves but that 
may b ec ome r e s e rves as a result of changes in ec onomic and legal c ondition s .  

Hypothetical resourc e s - -Und i s c overed mat er i a l s  that may reasonably b e  exp e c t ed 
to exi s t  in a known mining d i s t r i c t  unde r  known g e o l o g i c  condi t i ons .  

Speculative r e s ourc es- -Und i s c overed mat erials that may occur either in known 
types o f  d e p o s i t s  in a favorab l e  geologic s e tting where no d i s coveri es have 
been mad e ,  or in as yet unkown types of d ep o s i t s  that remain to be recogn i z ed .  

Planning for mineral r e s ourc e s - - and the land - u s e  regu l a t i ons used t o  implement 
the p lans--must deal with a dual problem. F i r s t , there is t h e  problem of ident i fying 
and r e serving for exp l orat i on and devel opment those lands containing o r  l ikely t o  
contain valuabl e  minera l s .  The s e c ond aspect o f  the p r ob l em involves regulating the 
mining act ivity i t s e l f ,  assuring proper r e c l amat ion, and managing the p l anned se­
quential use o f  the land. 
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The f i r s t  aspec t - - p lanning for mineral reservat ion- - d ep ends on the use o f  
geolog i cal surveys for an evaluation o f  existing and potential mineral res erve s .  

Active and p o t en t i a l  mineral produc t ion s i t es must b e  l o· : a t ed 
to fac i l i t a t e  planning a c t ivi t ies . Poten t i a l  production s ites 
can be ident i f i ed from the bedrock geol ogy , sur f i c i a l  geology, 
and over-burden thickness maps . . . .  Target maps iden t i fy potential 
mineral resource areas based upon occurrence of favorab l e  hos t for­
mations, engineering constrain t s ,  and economic considerat i on s .  
Target maps a l s o  show land used for current mineral production and 
land that may a l ready b e  zoned for mineral reservation and extrac­
t i on. These maps form the data base for mineral resource planning 
and management act ivi t i e s .  (Friz, 1975 , p .  52) 

Geological surveys a r e  e s s ential for an evalua t i on of mineral resourc e s ,  and 
the evalua t i on o f  mineral resources i s ,  in turn, e s s en t i a l  to a c ommunity ' s  overall 
land- us e  p l anning programo A s  with other unique natural and hi storic resourc e s ,  
minerals are fixed in l oc a t i on by their very nature, are l imited in supply, and 
mus t  b e  cons erved t o  insure their exi s t ence for future generat i ons . Mineral 
resources should, therefore, be one of the factors c on s i d ered in making land - u s e  
d e c i s i on s .  Geological surveys thus play an e s s en t i a l  part i n  the overall land-
use p lanning proces s .  

The ident i ficat i on o f  target areas f o r  various minera l s  based on resource data 
derived from geological surveys i s  only a first s tep in the management o f  mineral 
land s .  Such evaluat i on might enab l e  a munic ipal i ty t o  iden t i fy those areas i n  
which devel opment that would prec lude mining might b e  d i s c ouraged and exp lora t i on 
encouragedQ I t  i s ,  however, extremely d i fficult t o  plan for mineral res ervat ion 
and ext rac t i on d i s t r i c t s  without prec i s e  knowledge o f  future mineral product ion 
s i t e s .  A detail ed and o f t en extremely c o s t ly exp l oration program i s  required t o  
locate spec � f i c  mineral depos i t s ,  and i t  i s  here that the partnership between govern­
ment and the mineral indu s t ry may work to each party ' s  advanta g e .  The pub l i c  
geological surveys give the mining c ompanies a b a s i s  on which t o  undertake d e t a i l ed 
exp l oration, and thi s deta i l ed exp lorat i on in turn can provide government with not 
only the l ocat i on of economic d ep o s i t s  but the quan t i ty of the reserve, the e s t imated 
t ime when produc t i on might begin, the potential l if e  of the mine, and similar i nfor­
mation useful in p l anning for mineral product ion . 

Certain conc e s s i on s  are required from each s id e  t o  make the partnership work: 

Mineral producers may be reluctant to d i s c l o s e  bas i c  resource 
data for fear that local property taxes w i l l  b e  increased if the 
presence o f  mineral materials on the property i s  known . Some 
companies may a l s o  fear l o s s  of a c omp e t i t ive advantage i f  the 
l ocat i on of their future reserves is d i s c l osed . On the other 
hand , failure to d i s c l o s e  resource data may result in l o s s  o f  
these depos i t s  through zoning restrict ions o r  land -u s e  p l anning 
developed without knowledge of their p r e s enc e .  The mineral 
producer is thus caught in a d i fficult s it ua t i on and requires 
certain assurances from the land-use p l anners before full cooper­

at ion w i l l  be obtained . (Friz , 1975 , p .  54 ) 

A succ ess ful program o f  p l anning for the reservation of mineral resources thus 
depends on geological surveys for a data base, a c l ear p o l i cy of including minerals 
in the overall land- p l anning p ro gram, and, in return for these pub l i c  act i on s ,  the 
sharing by the mining c ompani e s  o f  the d e t a i l ed data from their exp l o ra t i ons . 
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The second aspect of managing mineral lands involves planning for the sequent i a l  
USe of the mined land and regulat ing the mining itself to insure proper rec l amation. 
Mining should be treated as an interim use of the land. The term sequential Jand use 
as applied to mining lands implies that mining is only one of several uses to occur 
on a given tract in a planned sequence. Planning for sequential use means tha t the 
land will be reclaimed and that the reclamation will be c arried out in the most 
practical and efficient manner. The fi nal USe in the sequence planned for mineral 
lands is l imited by certain physi c a l  constraints such as the size of the property, 
the depth of the excavation, and the quantity of was te , but the possible uses are manyo 
In Wisconsin, mined l and has been reclaimed for residential developments ,  l akes , 
shopping centers , nursing home s ,  industry, golf courses , parks , and agriculture. 
The uses to which the land can be put before it is mined depend l argely on the lead 
time between the identif ication of the depos it and the commencement of mining o 
Certainly, agricultural , forestry, and conservancy uses are practical , and residential 
development might even be allowed, provided the development is not extensive and an 
agreement is reached that the use might have to ceaSe prematurely_ In this respect ,  
trailer parks would be a nonconf l icting residential use of mineral bearing l ands .  

I n  order t o  make use of a f ixed resource in a way that maximizes net 
benefits and minimizes problems , careful pl anning is obviously necessary. 
that the planning is implemented , land-use regulat ions must be util ized o 
later in this report , the most effect ive means of regulating deve lopment 
bearing lands will , in most case s ,  be carefully writ ten and administered 
nances , which can also be an efficient means of implementing the pl anned 
us e o  

TRADITIONAL LOCAL LAND-USE CONTROLS AND MINERAL RESERVATION 

Mineral Resource Zoning 

social 
To insure 

As indicated 
on mineral­
zoning ordi­
sequent ial 

The regulation of development on mineral-bearing lands through the zoning 
power is not s pecif ically permitted in the Wiscons i n  s tatute enabling zoning. Zoning 
for industrial uses is , of c ourse ,  permitted , and mining is certainly an industryo 
The use of zoning to reserve areas for mining would , therefore , seem permissible o 
Further , the general purpose of a zoning ordinance is to protect the public health, 
safe t y ,  and welfare by the separation of confl ic t ing land uses which ,o;ould create 
nuisances 0 Mining is generally incompatible with residential deve lopment because of 
the dus t ,  noise , traff iC , etc o associated with a mine , and the regulation of at least 
this type of development on mineral-bearing lands is j u s t ified for reasons of general 
community welfareQ 

The use of the zoning power to reServe and regulate mineral-bearing l ands has 
been explored in The Model Mineral Reservation and Mine Zoning Ordinance by Jon Preston, 
Eric S traus s ,  and Thomas O. Fritz , ( 1974) . The model ordinance is structured to pro­
vide for ihe reservation of mineral depOSits , f or their orderly developmen� and for 
the rehabilitat ion of the land dis turbed by the mining. I t  is des igned to serve as 
an addition to an eXisting general zoning ordinance and is to be used as a f lexible 
model to be tailored to f i t  the particular needs of the county or t own in which mining 
might take p l ace. The model ordinance covers both the SUbstantive and procedural 
problems involved with z oning for mineral reservation and management . A detai led 
description of the ordinance will not be repeated here ; rather, a brief summary of 
the ordinance will serve t o  indicate how traditional zoning can be applied t o  mineral 
land s D  The reader who wishes more detail is referred to Preston and others ( 1 974) . 

The f irst section of the ordinance is introductory, and gives a general s ta tement 
of purpose : the reservation and protection of mineral deposits and regulat ion of 
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mineral extrac t ion. S tating that minerals are rare , fixed in locat i on ,  and non­
renewab l e ,  t he  ord inance provides for the enactment of an amendment to the existing 
local zoning ordinance t o  prevent incompat ible land use s ,  to protect deposits near 
urban areas , to prevent unwise development , to assure proper reclamatio n ,  and to 
provide the best economic growth opportunities and environmental management techniques . 
The second section,  also an introductory one, provides definitions and is self­
explanatory. 

The third section of the ordinance creates mineral reservation dis tric t s "  
The location of such a district depends o n  geological surveys and several other 
f actors : 

I "  Location o f  p a s t  and present land areas held f o r  future extraction by 
mine operators. 

2 0  The location , exten t ,  and qua l i ty of potent ially valuable mineral deposi t s "  

3 .  Avai l ability of potentially mineral-bearing land and feas ibil i ty of extrac­
tion" 

4 "  Regional or local comprehensive plans " 

5 0  Potential f o r  effective mul tisequent i al use that would result in opt imum 
benef i t  t o  the operator and to the residents of the county and adjacent 
distric t s "  

6 .  Development and reclamation potential of the land" 

7 .  The quality of l ife of residents in and around areas containing potential 
mineral deposits.  

80  Maximization of short- and long-run benef i t s  of mineral extrac tion" 

There are two permi tted uses in the mineral reservation distric t "  One i s  
forestry and the other i s  agriculture , including farm structures and s i ngle-family 
residences up to two units per farm. 

There are two types of special exceptions in the district "  Mining itself is a 
special except ion , and the review and decis ion process on mining permits is contained 
in a later section of the ordinance" The second category consists of nonmining special 
exceptions. Fol lowing the model shoreland protection ordinance of the Department of 
Natural Resources , the ordinance provides exceptions for util ities , hunting a nd f ishing , 
parks , and others " I t  would also be pos sible to simply make these permitted uses o 
A second class of nonmining special exceptions is more general and provides that 
any permitted use or special exception in an adjacent district may become a special 
exception in the mineral reservation district , provided that the use i s  s ubj ect to 
special conditions and may need to cease in favor of mining. 

F inally , this section of the model ordinance outlines a process for review 
and decision on an applicat ion for a nonmining special exception permit .  Two 
specific cond i tions may be attached to the permi t ,  one providing for the removal of 
s tructures at a m inimum cost and the other requiring a notice in the chain of title 
that mining might occur on that parce l .  Additional conditions may be imposed. 

This section of the ordinance is intended to fall under ordinary police powers 
and is thus not intended to be a grant of power to prohibit all uses of a parcel of 
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land wit hout compensation. Some reasonable economic use of t he  property must be 
granted , and any condi tions attached to use must not be so restrictive as t o  be 
unreasonabl e �  Development pressures on the s i te and all alternative uses must be 
cons idered� 

The next section of the model ordinance presents an al ternative to be used in 
pl ace of or in combination with the preceding section. This section provides for 
creation of a special exception for mining in an agricultural , forestry,  or con­
servancy zone , and requires the zoning board to inquire as to t he existence of 
mineral depos its on or near all s ites on which other special exception permits are 
required � I t  is assumed that agricultural , forestry, and conservancy districts 
already l imit intensive structural development through the use of the special ex­
cept ion , and that with the addition of mining as one of these exceptions , controls 
can s t i l l  be exercised over mining in a jurisdiction in wh i ch mineral deposits are 
too numerous to be placed in a single zoneo This section of the ordinance also gives 
a local government a degree of f lexibil ity in s ituations in which depos i t s  are not 
sufficiently identified by requiring the board to inquire about mineral depos its 
before granting nonmining special exception permit s .  

The following sections of the model ordinance deal with procedural matters 
such as appl ication for regular and temporary mining special excep tion permi t s ,  the 
deci s i on-making process for mining permits , bonding mechanisms to insure proper 
reclamat ion , provisions for existing mining operations , changes in the permit or 
reclamation plan, inspections , and penalties . Many of the steps outl ined in the 
model ordinance are common steps for the granting of special exceptions and need 
not be detailed here o An important point to note is that s tandards are established 
on which a decision must be based , information required of the developer is detai led , 
and procedures for f i l ing a reclamation report and for release of the bond are 
spelled out .  I n  short , mechanisms are establi shed in some detai l ,  thus helping to 
insure the legality of the ordinance. The ordinance enables a community to control 
the mining and reclamation activities and thus implement the planned sequential use 
of the land � In the absence of such a plan, the reclamation provis ions would be far 
less eff icient o 

I t  should be noted that the model ordinance contains a f inal section which might 
be placed in a county subdivi sion ordinance � Under this section, the body approving 
subdivision plats inquires about mineral deposits on or near the s i te of the pro­
posed subdivision in a mineral reservation district. Subdivision approval may be 
denied for the purpose of protecting known depos i t s .  This section provides an 
additional method of control for incompatible land uses for any county wishing to 
use such a too l Q  

I n  summary , it appears possible t o  USe traditional zoning powers t o  control 
not only mining but development on mineral-bearing lands which might preclude the 
future mining of that land. This control can be achieved directly through the use 
of the methods outlined in the model mineral zoning ordinanc e .  Such methods seem 
well suited to the reservation and regulation of metallic and nonmetallic mineral 
lands under development pressure s .  I t  should be emphasized , however ,  that a govern­
ment cannot reserve mineral depos its for too long a period of time through s imple 
police-power methods o If the danger or nuisance to the community t s  health ,  safety,  
and welfare is too dis tant or is only a remote possibility , excess ive regulations 
would be i l legal e The regulations must be reasonably related to the possible nuisanc e ,  
and the owner o f  the property must be allowed a beneficial u s e  o f  h i s  property. 
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The Soil and water Conservation District 

I t  might be possible for s oi l  and water conservation districts to exercise 
l imited control over development on mineral-bearing land . Each county constitutes 
a di stric t ,  and the di strict is governed by a board of supervisors ( Wis G Stato 
Chap. 92 ( 1 973) ) .  The d istrict has certain powers , the most important of which 
for purposes of mineral lands protection is !t to develop and amend comprehens ive 
plans for the conservation of soi l ,  water , and related resources within the district" 

and to " formulate proposed regulations for the use of lands lying within the district 
but outside the l imits of incorporated cities and villages • • •  in the interest of con­
serving soil and water resources . " The land-use regulations enacted may include 
provis ions "for the protect"ion of lands exposed by grading , filling J clearing J mineral 
extraction and similar activities . " Land-use regulations are proposed , after public 
hearings , to the county board by the district supervi sors , with a recommendation th& 
the board adopt such an ordinance. The county board may enact such an ordinance 
following approval of the ordinance by the voters in a referendum o No county has yet 
adopted such an ordinanc e .  

Obviously , the purpose of the soil and water conservation districts as con­
ceived by the legislature is to protect the soil and water resources of the stateo 
The idea of di scouraging those uses of l and which tend to preclude the mining of 
minerals lying beneath was probably not envisioned in the enabling legis l ation .  The 
statute does mention the use of land-use regulations for the purpose of protecting 
lands exposed by mineral extrac tion. Such regulations can " l imit the s i ze of the 
area to be exposed , the length of time and season during which it may be exposed , 
require establishment of temporary waterways , storm drains , temporary debris basins , 
terraces and other structural and nonstructural methods to control eros i on , runoff and 
sedimentationo " A preliminary conclusion would be that the powers of the soil and 
water conservation district are suitable for regulating mining activities but not f or 
control l ing nonmining development on mineral-bearing land s o  F o r  controlling mining 
itself , the powers would seem to be very adequate , and could conceivably be used to 
prohibit mining in an area because of its adverse impacts on soil and water resources 
in the district.  The power to control reclamation would be meaningful if based on a 
plan for use of the l and after the mining. 

By broadly interpreting the concept and the powers of the soil and water conser­
vation district , it might be possible to control development on mineral lands � As 
noted above , one of the powers of the di strict is to develop p l ans for the conservation 
of soi l ,  water , and "related resources , " and to specify in these plans "ac ts , proce­
dures ,  performances , and avo lil ances which are necessary or desirable for the effectu­
ation of such plans. " Any land-use regulat ions adopted "shall be l iberally construed 
in f avor of the county and shall be cons trued as minimum requirements for the pur­
poses stated and not as a l imitation on other powers granted . " Considering the 
l anguage in these sections together , it might be possible to consider minerals a 
"related resourc e , " to consider the restricting of development on mineral-bearing 
lands " avoidances " necessary to carry out a plan calling for the conservation of 
minerals , and to j us tify regulations carrying out such a plan under section 92 0 09 ( 5 ) 0 
Th is section s t ates that the l� t of land-use regulations given in the ordinance which 
may be adopted by the county board is not an exclusive l i s t .  

Using the powers of the soil and water conservation district i n  this manner 
might be justifiHd in s i tuations in which the protection of mineral lands is desired 
but no c ounty zoning ordinance exists or is likely to exi s t .  The problem, of course , 
is that regulations under this act can only be enacted after a referendum vote , and 
i t  is possible that in a county in which zoning is unpopular , thi s  form of land 

53 



regulation might also be unpopular. On the other hand , because a regulation under 
the soil and water conservation act would be specific and problem oriented , unlike 
a more general zoning ordinanc e ,  the regulat ion might be more politically acceptable . 
A further disadvantage to this approach to reserving mineral-bearing lands i s  that 
it would probably require a prec ise del ineation of the mineral depos i ts , unl ike the 
model mineral zoning approach , in which provisions are made for the regulation of 
development on mineral lands even when the precise location of the deposits is not 
known 0 

The powers of the soil and water conservation district seem intended and wel l  
designed to control the activity of mining, but that the powers were not intended to 
serve the purpose of managing development on mineral-bearing lands and must be re­
interpreted somewhat to serve this purpose. In some instances , the district might 
be able to impose land-use regulations restrict ing development on mineral lands as 
an exercise of its authority to preserve natural resources. 

I NNOVATIVE LOCAL LA�-USE POLICIES 

I n  this section we will examine some of the more commonly discussed new tools 
for managing growth at the local level and preserving ope n space. Growth management 
is a relatively new concept in the planning field and i s  clearly distinguishable from 
the old land-use controls , which had as the ir purpose the prevention of nuis 2nces 
by the separation of nonconforming use s .  There is a growing concern in many areas , 
however,  that municipal or regional growth should be guided , Slowed , or even s toppeq 
and that tradi tional zoning controls cannot serve th is purpose .  Every government 
has a growth management system on at least a de facto bas i s  in i t s  various laws con­
troll ing , guiding, or in any way influencing development . The elements of such a 
system have probably not been thought of or legis lated as parts of an integrated 
system, but they do act concurrently on development . More and more , it is being 
recognized by municipal i t ies that they should design more integrated growth management 
systems. The tools discussed below are some of the elements that are beginning to 
appear in--or at least be discussed as possible parts of--municipal growth guidance 
systemso I t  should be emphasized that these are tools , no more . If these tools are 
not grounded in a set of clearly stated goals and in an overall community plan , they 
can be ineffective or i llegal , or both o 

The examination of the innovative local growth-control and open-space preserva­
t ion tools will be in two par t s .  F i r s t ,  a general description of each tool will be 
given, including some of the problems associated with it , its more obvious implica­
t ions , and examples of its use in various parts of the country. Second , an attempt 
will be made to j udge t he usefulness of each tool in terms of a s i tuation in which 
mineral deposi t s  need to be preserved for future development o  Conceivably, different 
tools could be used for three separate purposes : 

1 0  t o  preserve the mineral-bearing land from development which might hinder 
or preempt mineral development. 

2 .  to e l iminate the problems of potentially conflicting uses surro unding a 
mineral depOS i t .  

3 0  t o  enable local governments t o  effectively control the timing, location , 
and quality of development in order t o  minimize the increase in public 
service costs caused by major mining operatioDS o 

This part of the report will necessarily be very general but wil l ,  it i s  hoped , 
give s ome indication of the applicability of these tools t o  the Wisconsin mining 
s ituation . 
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E ight tools will be discussed ; some of them are variations on traditional 
zoning , and others are at tempts to combine police and eminent domain powers ;  
contract and cond i tional zoning; compensable zoning regulat ions ; interim develop­
ment controls (moratoria l ) ; less t han fee simple acquis i t ion ( purchase of 
development rights or easements) ; transfer of development right s ; bonus or 
incentive zoning; phased zoning; and subdivision regulations (requiring exactions) .  
Because the complexities involved with many of these f orms of land-use regulation 
cannot easily be summarized within the scope of this repor t ,  the interested 
reader is referred to the bibliography at the end of the chapter, and to where 
details of the various tools are discussed . 

Contract and Conditional Zoning 

Zoning with conditions is a tool designed to give a municipali ty some degree 
of f lexibi lity in the rezoning process and to enable zoning off icials to reconci l e  
more easily the various interests affected by the rezoning. Contract zoning 
involves a rezoning, prior to which the l andowner and the municipal ity enter into 
a contract in which the l andowner promises to subject his property to certain 
restrict ions in exchange for the rezoning. Condit ional zoning occurs when the 
governmental unit , wi thout committing itself in any way , obtains the promise of 
the l andowner to l imit in s ome way the use t o  which he puts his property. The 
difference between the tools is that in conditional zoning , unlike contract zoning , 
the unit of government has not committed itself to anything and has therefore not 
bargained away any future use of the police power .  

I n  most rezoning cases , the applicant specifies what the use of the land will 
b e .  The specification i s  made because i t  i s  much easier to evaluate a rezoning in 
terms of a specific use than to j udge its appropriateness for the wide range of 
uses permitted in the requested zoning distric t .  Zoning with condit ions might 
certainly be used to save the community money on the cos t of service s ,  if the 
contract or conditions required the l andowner to pay for these services as a 
condition of rezoning. Also,  land suitable for development but which has been 
passed over due to poor zoning CQuid have development encouraged on it by working 
out of a condit ioned rezoning. 

For many years , zoning with condi t ions has had a troubled t ime in the cour t s ,  
a l  though judicial attitudes h ave changed somewhat in ,recent years . Contract zoning 
was formerly held invalid because a legislat ive function should not depend on 
contractual commitments of the zoning power ( a  bargaining away of legis lative 
power) and because a government should not be allowed t o  surrender i t s  trus t to 
keep zoning ordinances i n  agreement with comprehensive planning. Conditional 
zoning was held invalid because it seemed to compromise rezoning in favor of the 
l andowner ' s  conces sions , even though there was no comm itment , and this "com­
promising" constituted prima facie evidence of spot zoning. S ince the early 
1960 ' s ,  however, the courts have been more amenable t o  zoning with conditions as 
a way of encouraging beneficial l and devel opment (Scot t ,  1973 ) . 

The legal problems are certainly paramount when deal ing with contract and 
condit ional zoning. The major problems can probably be avoided if condi t ional 
rather than contract zoning is used (Goodal l , 1972 ) . Perhaps a more bas ic problem 
with contract and conditional zoning l ies not in the f act that they are legally 
suspect but that they are a one-way process , that is , the use of these devices 
presumes a change to a higher or more intensive use v  They are not devices for 
holding areas to their presently zoning or existing use s .  
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In theory, the possible applicat ions of zoning with conditions are almost 
l imitless because it allows local officials to work out a "deal " with every re­
zoning. As ment ioned in our discuss ion of the technique , however , a change to a more 
intensive use is as sumed with the use of condit ional zoning, and its application 
t o  the problem of preserving mineral l ands from development is quest ionable . 

The maj or problem, after the legal questions , with condi tional zoning in a rural 
community is that it demands legal expertise on a cont inuing bas i s .  Tradit ional 
zoning ordinances can be derived from model ordinances or prepared by consultants ,  
but the use of condi t ional zoning requires legal expertise every time the procedure 
is llsed to i nsure that in the agreement the developer is bound to whatever condi­
tions the municipality wishes to impose , and to insure also that the municipality 
has bargained nothing away. 

Compensable Zoning Regulations 

Compensable regulations are a tool combining compensation with normal police­
power regulations t o  avoid the problems of an uncons titut ional taking that might be 
involved in s trict development restrictions . 

Bas ically, development rights are taken from a l andowner by means of a very 
restrict ive zoning class if ication , and the landowner is compensated for the d if­
ference between what his l and would have been worth if he had been allowed t o  develop 
it fully and its value at its regulated use . The municipality zones for a restrict ive 
use , condemns for the remaining rights not in conformity with the zoning, and re­
imburses the owner .  Usually , when a zoning regulation would be s o  strict as t o  
c onsti tute a taking, the i ssue would b e  settled by either rezoning for an acceptable 
use or creating a nonconforming use . The compensable regulation allows the local 
government a third option when both rezoning and cond it ional use are undes irable 
solutions . 

A modification on th is approach l inks the compensation t o  the fluctuations of 
the market .  Compensation is not paid at once , but only when the l andowner sells 
his l and on the open market .  There is a governmental guarantee that when the owner 
sells his property in t he open marke t ,  he will receive a price equal t o  the market 
value of his property j us t  before the controls were imposed . In this way , the 
l andowner loses no money , although he might not gain as much as with unrestricted 
property. The cost to the government is probably less under this technique and 
can even be zero in cases in which the land , even at its regulated use ,  sells for 
a higher price in the future than it would have at its ful l marke t value just prior 
to the regulation . (For a more detailed examinat i on of this technique , Krasnowiecki 
and Strong, 1963 ) . 

This tool , of course , gives a community mnch greater con tro l over development 
than traditional zoning , which relies on the police p ower al one . The tool is 
des igned for open-space preservation and for protection of environment ally sens itive 
areas . The costs t o  the compensating unit of government can be great--part icularly 
under the first method presented . 

One question of legality arises over the p ower of eminent domain. A govern­
ment must have a public purpose for condemning land ; whether or not guiding develop­
ment is a proper public purpose j us t i fying public acquis it ion has yet to be 
definitively decided . 

The most obvious problem is the one of c os t .  A second problem is that a 
certain level of expertise is required in determining the value of what has been 
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taken and how ( or whether) to spread the costs through special assessment s .  

To date , there has been very l ittle experimentation with this type of regula­
t i on .  The two forms of compensable regulations presented above seem to be reason­
able methods for preserving mineral depos i t s .  The main difficulty would probably 
be the cost involved and the legal questions of public purpos e .  The administration 
of either of the methods might present diff icul ties in rural areas not familiar 
with a process of condemnation or with the l ong-range pl anning demanded by such a 
technique. 

The major advantage of compensable z oning over traditional zoning in a rural 
area is its l ong-range and permanent aspect . In a rural are a ,  where growth pressures 
do not exis t ,  trad it ional zoning would seem a suitable regulation for keeping 
development from mineral-bearing l and s .  Mineral deposits identified now, howeve r ,  
might not be mined for decades ,  a t  which time devel opment pressures might have 
changed radically and tradit ional zoning might be inadequate to prevent devel opment . 
The impos ition of compensable regulations at such a future time would be more ex­
pensive than imposing them years earlier would have been. The trade-off is that if 
compens able regul ations are used now, the land would be preserved but there might 
be unnecessary pub l ic costs if development pres sures do not mater ialize ; if compen­
sable regulations are not imposed at the earliest possible t ime , some costs might 
be avoided , but long-run costs could be greater. I t  should be noted , howeve r ,  that 
mining companies will usually protect reserves by purchase of the land , thus 
e l iminating the need for pub l ic action. 

Compensable zoning does not appear to be wel l suited to the prevention of 
over-c api talization and the increased costs associated with unplanned and rapid 
development in a boom-town s ituation .  I t  i s  f ar simpler t o  deal with this type 
of s i tuation, where and when it occurs , through several of the other techniques 
discussed in thi s  report than to become involved in th e administrative problems and 
costs associated with compensable regulations . Compensable regulations in the 
implementation of an overa l l  development plan can surely be very effective in an 
urbanizing region, but in a rural community faced with sudden development , more 
discretionary and devel opment-reactive controls such as cond itional zoning , sub­
divis ion regul ations , and bonus zoning are probably more effective . Such controls 
do not rely as heavily on l ong-range planning and are certainly less costly. 

In sum, compensable regul ations , despite the prob lems mentioned earlier, offer 
at least a reasonable means of preserving mineral-bearing lands and of perhaps 
providing a buffer around such deposits to prevent uses not suitable in close 
proximity to a mine . A l andowner must be allowed s ome rea s onable use of his land , 
and in s i tuations in which development pressures are strong and l ow density zoning 
might be considered overly restrictive , compensable zoning would be one alternative. 
Such a technique seems particularly suitable for use in urbanizing areas in wh ich 
valuable nonmetallic depos its , particularly s and and gravel depos i ts , need to be 
protected. In these areas , the pl anning capabil it ies needed for this approach are 
more l ikely to exist . Because these controls can be expensive and can set a 
precedent that undermines noncompensable uses of the police powe r ,  compensable 
zoning regul ations should probably only be (�onsidered for the protection of sig­
nificant and obviously endangered deposits . 

Interim Development Control 

The purposes of interim controls is : ( 1 )  to gain a reasonable period of tine -­
a breathing space--and public involvement can occur ; and (2) to prevent devel opment 
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which might estab l ish uses that are likely to be prohibited once the new ordinances 
and plans under consideration are enacted . Interim zoning control s ,  then, are 
intended s imply to preserve t emporarily the s t atus quo in a munic ipality, or 
sections of i t ,  pending adopti on of a permanent implementing regulat ion . 

An interim control ordinance is passed by the local legi8lative body under 
the powers of the s t ate zoning enabling act .  Basical l y ,  permits are denied during 
the pl anning process , and requests for rezoning are a l s o  denied . 

The controls are nothing more than a temporary tightening of present controls 
rather than an expans i on of the usual police powers , but used in conjunction with 
an on-going pl anning process then could probably enable the actual physical con­
figuration of the zoning jurisdict ion to conform more c losely to the de j ure districts . 
One undesirable result could be that development would be encouraged in neighboring 
j urisdict ions not covered by the controls . If imposed for long per iods of t ime , 
the controls could mean serious hardships for small local developers , and could , 
in extreme s i tuat ions , undercut the economic base of a community. 

The recurring dilemma in draft ing an interim z oning ordinance is determining 
which types of development should be prohib ited and which allowed . Although a com­
plete moratorium might be desired, the courts have rarely allowed complete prohibi­
t i ons .  Another problem is that interim controls adopted in response to specific 
development proposals h ave grea t potential for abus e ,  and should only be exercised 
when a c ommunity could not have reasonably anticipated and prepared for such a 
proposal . 

The two most s ignificant and widely known examples of the use of interim controls 
to date come from Fl orid a ' s highly devel oped southeast coas t .  In Boca Raton, a 
series of moratoria was established in November , 1972,  and extended through March, 
1974, to enable replatting and rezoning . All housing construction except of single­
family dwel lings and duplexes was prohibited . 

In Dade County ,  Florid a ,  a process cl oser t o  the true concept of interim c on ­
trols is i n  effect . This is a unique process in which interim controls can be 
imposed on parts of the county rather than on the entire county . A request is 
forwarded by a town or a citizen of the t own to the county commissioners , who then 
decide whether controls are necess ary and define the area on which they are to be 
imposed . The county manager is given a time limit within which an assessment is 

made of the are a ' s land use and zoning. Recommendat ions are then made on appropriate 
zoning districts for the are a. While a moratorium is in effect in an area , no 
variances , special permit s ,  zoning d istrict changes , etc . are acted upon unless 
expressly exempted by the county commission. 

A variation on the moratorium i s  practiced in Aspen, Colorado. Building permits 
are considered for approval only once or twice a year . This gives local officials 
a chance to evaluate trends in building and the cumul ative impact of individual 
applications . 

The use of moratoria can have far-reaching consequence s ,  as the controls might 
last l onger than s imilar controls imposed for p l anning purposes , and an effort i s  
n o t  always made t o  remedy the s i tuat ion to accommod ate growth . Thus , the moratorium 
can be used as a powerful growth-control device . Moratoria imposed in response to 
specific developments or anticipated overloads on public facili ties can contribute 
to hardships and inequities for small builders , discriminat ion against apartment 
and other high-density housing, encouragement of urban sprawl to j urisdict ions not 
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covered by the controls , and discouragement of moderate-income housing because 
of the increased value of available land . 

Interim controls are inherently temporary and are certainly not des igned for 
the long-term or permanent protect i on of mineral-bearing land s .  Such controls might 
be well suited for controlling development that might impose excessive public 
service cos t s .  An interim zoning ordinance would conceivably apply i n  the case 
of a town learning that a major mineral depos it was to be developed in its area 
in the next several years . In such a cas e ,  a municipal ity might want t o  rezone 
or adopt a z oning ordinance or other land controls in prepara t i on for expected 
devel opmen t .  While an area usually has substantial advance not ice , an interim 
ordinance might be desirable to insure that costly or low-qual ity development does 
not occur while permanent controls are being studied . 

A moratorium on devel opment would conceivably be an effective short-term 
control on mineral land development . Interim controls might be imposed when a 
valuable mineral deposit first comes to public attention, with the intent of 
insuring that development does not take pl ace over the deposit while local plans 
are revised t o  include this new factor.  Provided the controls are short term and 
are meant only t o  give local off icials a chance t o  update the commun ity plan, a 
proper use is being made of the moratorium. 

Finally,  an approach s imilar to Aspen ' s semiannual review of building-permit 
appl ications might be an aid in a small community fac ing rapid development because 
of a mining operation . A review of the applicat ions every three months or s o  would 
have the s ame effect as a short-term interim zoning ordinance and could be used for 
the s ame purpose. 

Less Than Fee Simple Acqui s i t ion 
(Purchase of Devel opment Rights or Development E asements ) 

The purpose of this kind of acquisit ion is to preserve open space or guide the 
pl acement and t iming of devel opment through pub l ic acquisition. 

Unlike compensable z oning regul ations , the purchase of development rights 
does not necessarily involve a rezoning and condemnation. The rights are often 
negotiated for with individual landowners , in areas chosen to be kept open. A 
positive easement allows pub l ic access for a specific purpose--hiking , hunting, 
fishing , or other purposes . A negative easement prohibits the l andowner from 
using his l and in specified ways by taking away certain rights usually bound up in 
the fee s imple t it l e . Usually,  the right to develop the land in specific ways is 
s old by the landowner .  An easement may run in perpetuity or for a specified 
number of years . 

The physical and economic effects of easement purchase are s imilar t o  the 
effects of compensable zoning regul a t ions . That d iscuss ion wi l l  not be repeated 
her e .  An addit ional effect , not mentioned i n  the report on compensable regulations , 
is that the landowner can make a gift of the easement rather than sel l ing it , 
thereby qualifying for a deduction from his t axable income equal t o  the fair market 
value of the rights donated. 

In Wiscons in , easements have been purchased for years by the State as part of 
a program t o  preserve scenic roadsides and to provide public access to natural are as . 
C i ties and villages can condemn less than fee intere s t s ,  but the quest ion of public 
purpose might arise if the sale purpose is to control development . 
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Theoretically, and sometimes in practice , the purchase of devel opment rights 
is a workable tool for preserving open space and protecting critical environmental 
areas . In rural areas away from the demand for devel opment along the urban fr inge , 
easements can generally be acquired at low cost . There is less opposition from 
farmers than with outright purchase of the entire fee because they can s t il l  work 
their l and , and property taxes will be imposed on the l and at its restricted use 
value . On the other hand , the land still s t ays on the tax rolls to s ome extent and 
thus does not impose too great an addit ional burden on other taxpayers . 

Easements can prove an ineffect ive tool when used with the intention of making 
significant changes in the present use of the l and , as opposed to being used to keep 
l and in its exist ing s t ate . The National Park Service , which has probably had more 
experience with the tool than anyone , has discon tinued its acquisition of ease­
ment s ,  s tating , " On the basis of 20 years of experience , s uch easements breed 
misunders t andings , administrative difficul t ies , are difficult to enforce , and cost 
only a l ittle less than fee . " (Levin, and others , 1974 , p .  89)  

In addition t o  t he purchase costs , there may be problems and costs in adminis­
tering the acqui s i t ion process and policing the restrict i ons over t ime to insure 
compl iance . 

The purchase of development rights would seem t o  be an excellent tool for 
insuring that development does not occur over valuable mineral depos its an� to a 
lesser extent , for providing a buffer between the proposed mining area and existing 
development . The great advantage of easement acquisit ion is that i t  is a permanent 
tool . Once the easement has been secured, there is no need to monitor and attempt 
to s teer development away from the mineral depos i t .  Efforts would need to be made 
to insure that neighboring uses would not conflict with any mining in the future , 
but this type of confl ict could best be avoided by means of normal zoning ordinances 
with a special permit provision for the areas where confl icts might occur. (See the 
discu s s i on above of the model mineral reservation and mine zoning ordinance . )  

The maj or problem with the use of any public acquisit ion program is , of course ,  
the cos t .  Because of this , acquisition should probably not b e  considered a prime 
tool for reserving mineral-bearing l ands unless the odds of development on those 
lands seem reasonably high, and unless there is a reasonable assurance. that the 
depos its are so s ignificant that they will l ikely be developed in the foreseeable 
future . While land acquisition costs will be l ower the farther in advance of mining 
they are incurred , the apparent bargain could wel l  be a waste of publ ic money if 
the odds of future development are not weighed careful ly.  

As a tool for preventing the costly over-expansion of pub l ic services in a 
rapid-growth s ituation, public acquisit ion does not seem suitab l e .  A rap id-growth 
s i tuation would most l ikely occur in small communit ies in rural areas . Such a 
s i tuat ion could not be anticipated far in advance because of the many variables 
involved , and the control of devel opment would be far easier and less costly if 
other tools were used . Different f orms of moratori a ,  incentive zoning, and sub­
division regulations are more suitab le react ions to the more immed iate problem .  

Transfer of Development Rights 

By reconci l ing eminent domain and police powers ,  a t tempts to avoid the 
inevitable e i ther-or-choice involved when a low-density resource is subject t o  
pressure for devel opment to a higher use . 
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Transfer of development rights severs the development potential from a parcel 
of l and and permits the transfer of that potent ial--the transfer of the development 
rights--to a parcel of l and where greater density will not be objectionabl e .  
There are a number of proposed schemes for using transfer o f  development rights--as 
a means for preserving l andmarks and environment ally s ensit ive areas including 
agricultural and recreational l and , and as a basis for a t otal system of land 
pl anning. All the different proposed uses involve compensa t ion for the owner from 
whose l and the development rights are severed , e ither by allowing him to sell the 
development rights himself or by providing for compensation by the public body 
which serves as an intermediary between the original owner of the rights and pros­
pective buyers . In any transfer of development rights system , zones must be 
des ignated in which the development rights can be put t o  use--zones in which the 
added density will not be harmful . I t  is essent ial , of course, that a market for 
the development r ights exist . This market will exist e i ther because of Tfna tural" 

intense development pressures Or because a market has been created by the use of 
other development controls which l imit denS ity in certain d istricts t o  levels far 
below the demand for devel opment in those districts . 

The most obvious economic impact is that the owners of restricted land are 
compensated , with the compensation coming at least partially from real estate 
developers who must buy the development rights t o  be able t o  build above certain 
den s i t ies in specified areas . 

Bonus or Incentive Zoning 

Bonus or incentive zoning enables the community to obtain certm n features or 
amenit ies from a developer in exchange for the granting of a zoning change or 
other income-generating benefit to the developer ( usually an allowance for increased 
denSity) . 

Spec ific incentive p l ans are developed and written into the ordinance t o  apply 
t o  specific zoning districts . By making development within these areas more desirable 
and feasible , growth in areas where development is less des irable can be curtailed 
s omewhat through posi tive rather than negative means . I t  is possible t o  write the 
ordinance so that any development plans in the d istrict are reviewed by the munici­
pal i ty , which can then review the bonus-benefit opt ions . 

Bonus zoning certainly allows for greater flexibil i ty and more variety in a 
given area than does traditional zoning. There are financial benefits t o  the 
develope r ,  who is allowed to use his l and more intensively than would normally 
be permit te d .  (Almost all bonuses involve an increase in density . ) There can also 
be substantial cost-savings t o  the community if public services such as sewer and 
water are provided by the deve lope r ,  and the commun i ty can presumably save money 
on services even if they are not provided by the developer Simply because growth 
can be clustered s omewhat through the use of this tool . Furth e r ,  the economic 
charac terist ics of an area can be changed if , in exchange for a given bonus , the 
devel oper is required to provide low-income or mixed-income housing. 

A major problem with the use of bonus zoning for preserving mineral-bea ring 
l ands is that the bonus w il l  probably be a density increase , which might not be a 
particularly important incentive in a rural community . A second problem i s  that a 
bonus zoning ordinance presupposes that zoning exists in a community , which is not 
always the case.  Bonus zoning could only serve as a means of reinforcing the 
restrict ions applied in a traditional zoning ordinance by helping to steer develop­
ment away from those areas to be kept free from development . The most l ikely use­
ful application of bonus zoning would be in a s i tuation in which large s and and 
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gravel deposits , for example , are located on the edge of an expanding urban are a .  

Phased Zoning 

The term phased zoning refers t o  several techniques , each with a somewhat 
different procedure which have as an underlying purpose the timing or sequencing of 
development . I n  one type of phased zoning, the zoning ordinance is coordinated 
with a capital improvements program in a sequence such that development will be 
permi tted in districts where faci l i t ies exi s t ,  and such that services will be 
provided to those areas in which development is t imel y .  The best -known example 
of this type of system is found in the Ramapo, New York, plan .  Before a permit can 
be granted, a total of 15 points must be accumulated from f ive service categories . 
The point system is based on the availability of sewers , drainage fac i l i t ies , parks , 
roads , and fire stations . The developer provides the services at his own expense 
if they are not available and thus gains the points . 

A different type of phased zoning is des igned to avoid the problem of property 
being rezoned for a specific purpose , only to have the developer fail to conform to 
his proposed plan . If a certain number of acres are to be rezoned from an agricul­
tural to a residential s t atus , the rezoning could be implemented on a phased b as i s  
b y  rezoning only a part of the total acreage immed iately and--in the s ame ordinance-­
providing that the next area will be rezoned automat ically upon complet ion of the 
devel opment in the first are a .  

Phased zoning has a l s o  been defined a s  11 s imply a series of rezonings , 11 a 
l umping together of a series of steps often t aken individually by a municipal ity 
(Urbancyzk, 1975 ) . A local government can decide that a parcel should be res­
tricted to residential use , next can decide that the area is presently not suitable 
for development or subd ivision ,  and finally can decide that the l and will become 
suitable for subdivision only upon the occurrence of certain condit ions . In effect , 
this form of phased zoning incorporates subdivision regulations in the zoning process 
as does the Ramapo scheme and makes use of the "holding-zone" concept as we l l .  
Holding zones are res trict ions temporarily imposed,  usually on rural land s ,  to 
prevent development in outlying areas before areas c l oser to municipalities and 
serviced sectors are developed . 

The holding-zone concept in itself presents a form of phased zoning. Unde r  
the c oncept , a community might be divided into three zones or pl anning areas : 

a .  The built-up portion of the community where l i ttle l and suitable for 
devel opment remains . 

b .  Land on which public fac i l i t ies are provided or will be provided soon. 

c .  Land not to be served by public fac ilit ies for several years , and which 
is restricted to res idences on very large lot s ,  or to agricultural and other 
open-space uses until the area is changed to a pl anning are a ,  when services 
can be provided (Hysom, 1974 ) . 

This type of control is one of t iming growth and , when not abused, will have 
that effect , not the effect of stopping or l imiting growth . The phased-zoning 
process can provide substantial savings to the local government , e i ther by having 
the developer pay for the facilities ( as is possible in the Ramapo system) or by 
at least allowing the local government to pay for the facilities when it is abl e .  
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In addition to the legal and pol i t ical problems mentioned above , the re are 
administrative problems with any zoning procedure which is related to cap i t al 
f ac i l i t ies programming . A carefully prepared comprehensive plan and capital 
improvements program are needed before the pl ann ing agency can determine wh ich lands 
are to be designated for devel opment and which are to be temporarily withhe l d �  Few 
communities have the capabil ity and desire to prepare a plan of this de t a i l  and 
qua l i ty , which is probably the main reason tha t the approach of zoning t ied to 
capital programming is not more widely used. 

The phased-zoning methods discussed earl ier would seem to apply to at least 
the objective of preventing mining-related development patterns that would signifi­
cantly increase public service costs . Examples of such devel opment are housing 
built in areas requiring a significant extension of sewer and water l ines and 
housing built at a time when the local government cannot afford the increased cost 
of services or new cap ital faci l i ties . Any type of phased zoning i s ,  of course ,  tied 
to a long-range plan and includes a capital facil it ies programming component .  
Because of th i s ,  a high level of expert ise is required to develop and administer 
this type of control , which might very well put it out of the question in rural areas 
where s ignificant mining is l ikely to occur. 

Sul)divis ion Regul a t i ons 

Subdivision regulat ions are enacted to insure that adequate public services are 
available when l and is converted into building s i te s ,  to control the timing or 
sequence of devel opment , and in s ome cases to hold down the public service costs of 
new development . Conventional subdivision controls allow for a review of a pro­
posed subdivision ( 1 )  to assure that facil ities are ava ilable , ( 2 )  to enforce lot 
size , setback , and other provisions in the zoning ordinance , (3) to insure purchasers 
of lots suitable for development , and (4)  to enable government to coordinate the work 
of adj acent developers . Mandatory dedicat ion of parks , sewer and water fac i l i t ies , 
road s ,  l and for school s ,  and even school build ings can be required as a condition of 
plat approval . 

Subd ivis ion controls by themselves allow a community t o  control the quality of 
a development but not necessarily the size or location .  When used in conjunct ion 
with other techniques , such as capital improvements programming, s ubd ivision regu­
lat ions can be utilized to sequence devel opment . Subdivis ions can be del ayed or 
even denied where there is a showing that the subd ivision will cause severe off­
site environmental damage or will increase the burden on alre ady inadequate publ ic 
facilities . 

I t  might be possible to use subdivision regulat ions to help preserve l ands 
with known valuable depos its from devel opment . The model mineral reservation and 
mine zoning ordinance provides for the es tabl ishment of mineral reservation districts , 
in which permitted uses are agricul ture and forestry. Special exception provisions 
are inc l uded for review and approval of other devel opments within the district . 
The model ordinance also includes a sec t ion , to be added to a county subd ivis ion 
ordinance , which provides a s t andard for j udging the suitabil ity of l and in a 
mineral reservation district for subd ivis ion . The planning commiss ion , which 
approves subdivisions , inquires during the review about mineral deposits on or 
near the proposed subdivision site . I f  deposits are known to exi s t ,  the subdivision 
can be rejected as unsuitable after a public hearing. The Wisconsin subdivision 
enabling statute gives counties the power to regulate subdivisions more strictly than 
the general statewide standard s .  The authorizat ion for j udging the sui tability of 
l and in a mineral reservation d istrict for subdivis ion stems from Wis . Statutes 
236 . 45 ( 1 )  ( 1973 ) , which allows for a determination that a site is or is not 
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suitable for subdivision . 

Conclusions 

I t  should be apparent that the innovative growth management tools discussed 
above do not present a great many feasible solut i ons t o  the problem of controlling 
development on or near mineral-bearing lands in rural areas . A general conc lusion 
would have to be that , in rural areas containing mineral depos its but experiencing 
no growth pressures , the most effect ive means of controlling devel opment on mineral 
lands is through tradit ional zoning. Areas containi�g minerals can simply be zoned 
for agriculture , forestry, or conservation with or wi thout special exception pro­
visions relating to mining ( as in the model mineral zoning ordinance ) ,  or mineral 
reservation districts can be established . I n  areas experiencing growth , presumably 
urban fringe areas , several of the tools d iscussed above might work well in 
combination with a zoning ordinance to reserve mineral land s .  The most appli cable 
of these tools are probably subd ivis ion regulat ions , various forms of phased zoning, 
and bonus zoning. Each of these l and-use tool s has been successfully used in guiding 
development , and i f  used with the mineral reservation d istrict outlined in the model 
ordinance , could provide an adequate means of reserving the sand and gravel depos its 
vital to the construction industry in urban areas . For preventing the over-expansion 
of facilities that may be associated with the rapid growth of a mining development , 
the most useful tools again would probably be the most tradit ional ones--zoning and 
subd ivision ordinances .  Beyond these , dif ferent types of moratoria might be effec­
t i ve stopgap measures , but the ramifications of such measures , as outlined earlier 
in the report , should be fully appreciated . 

Two further conclus ions are indicated from the discussion of innovative local 
c entrols . Firs t 1  the use of any regulation t o  reserve mineral lands assumes that 
there exists a knowledge of where those lands are . Often t his is not the case . 
The need for more detailed geological surveys to indicate those areas with the 
greate s t  potential for mineral devel opment is clearly indicated. Second , it should 
be noted that i t  might not always be desirable to use the tools described above to 
reserve for mining those lands identified as containing reserves or having a high 
potential for mineral developmen t .  The decision a s  t o  what use t o  allow on the 
l and is one that must be made on a case-by-case basis , and only after a thorough 
consideration of the economic, soc i al , and environmental factors involved . What is 
important is that communities have the tool s ,  should the pub l ic decide to reserve 
the lands for mining, for effectively guiding away from these lands development 
that would preclude mining. This analysis of traditional and innovative l and-use 
controls gives a basic indication of which tools might be most effect ive at thi s  
t ime for use b y  local government s .  A second major s e t  of l and-use policies i s  
focused a t  the state , rather than local leve l .  Possible s t ate policy alternatives 
are discussed in the next section . 

STATE LAND-USE POLICIES 

Introduction 

Several arguments could be made to justify a s tate role in protecting mineral­
bearing lands . Mineral l ands--particularly those containing metallic minerals--are 
frequently mentioned in discuss ions of 'fcrit ical resources! !  or resources of more 
than local significance . Several reasons are suggested for such a designation. 
Fir s t ,  mining , along with agriculture and forestry, provide the raw materials 
which are the basis of our s tate and national economie s .  Second , minerals are a 
nonrenewable resource and must be developed where they are found ; interdependencies 
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between states and nations for essential minerals are inevitab l e .  Finall y ,  the 
environmental effects of mining certainly have s ignificance which extends beyond 
local boundarie s .  

I n  recent years , many state legisl atures have discussed , and some have pas sed , 
laws to protect critical resource area s .  The l aws have been deve l oped primarily 
to protect environmentally sensit ive areas such as wetl ands , and to insure that the 
statewide interest is represented in devel opment decis ions--the sit ing of energy­
generating faci l i t ies , for example--which will h ave impacts extending beyond local 
boundaries . While these laws have not been enacted for the sole purpose of reserving 
mineral land s , one alternative for mineral reservation might be to apply such laws 
direc t l y  or in m od i fied f orm to the p roblem of reserving critical mineral resourc e s .  
Following a brief examination of two st ates which are engaged i n  direct st atewide 
zoning programs , our attention will turn to a review of the "crit ical areas" legis­
l ation passed in several states . The report will conclude with an analysis of the 
application of these various s tate programs to the reservation of mineral l ands in 
Wiscons :in . 

St atewide Zoning Programs 

Hawai i  

In 196 1 , Hawaii passed legislat ion establ ishing four statewide zo ning c l asses : 
urban, rural , agricultural , and conservation . In 1964 , an official state map went 
into effec t ,  and the zones were applied to specific parce l s .  The state and the 
counties share the administration of three of the categorie s ;  the conservation zone 
is strictly a state responsibility. In the agricultural and rural zone s ,  the 
counties h ave the authority to issue permits for development ; although the stat e  has 
veto power , the local dec is ion usually stand s .  In the urban d istrict , the county 
spec i f ies the actual use--commercial , industrial , res ident i al ,  etc . The county can 
also override the urban des ignation by specifying parcels within the urban zone for 
rural or agricultural use .  I n  effec t ,  then, the local units m d  the state share land­
use controls , with the state setting the guidelines . 

In general , i t  has been noted , the law has preserved certain natural areas and 
encouraged a more continuous devel opment pattern than would probably have occured 
with a strictly local system of zoning. On the negative side , it has been argued 
that Hawai i ' s  system of st ate zoning has not brought any broader or more enl ightened 
interests t o  bear on land devel opment questions , and it seems that beyond the 
original des ignation of the zones , the state has l i ttle actual impact on land use 
dec is ions outside the conservat ion zone (Linowes an d  Allensworth, 1975 ; Bosselman 
and Call ies , 1971 ) ,  

Vermont 

There are two major componnts to the Vermont Land Use and Development Control 
Law enacted in 1 97 0 .  The law estab l i shed nine d i strict commis s ions and a stat e  
board t o  consider devel opment plans . I n  towns with zoning and subdivision regulation s ,  
the board c ons iders subdivisions of more than 1 0  units and commercial or industrial 
development of more than 10 acre s .  In towns wi th no zoning or subdivision regula­
tions , the s t ate regulations apply to residential developments of more than one 
unit and commercial or ind ustrial projects of more than one acre . Specific 
decisions by the d istrict commiss ions and state board are based on criteria set 
forth in the legislati on, and will eventually be based on a statewide l and-use 
plan ,  complete with map , which is now in preparation . The criteria include a 
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a determination of the proposed developmenf s envi ronmental impac t ,  the avail­
ab i li ty of and impact on local public services , and its impact on scenic and natural 
qual ities . The final state land-use plan, if adopted , will be based on the 
criteria alre ady set forth and will contain a map showing each parcel of land 
in the s t ate and how i t  i s  t o  be used . This second phase of the land-use pro-
gram is more l ike trad i t i onal zoning and i s ,  of course, highly controve rs i a l .  
If and when the land-use plan i s  adopted, Vermont w i l l  be engaged i n  true s t a te 
zoning in which uses w i l l  be specif ied prior to devel opment proposals . The land­
use plan as drafted would mandate that al l lands in the s tate be classif ied 
according to seven classificat ions estab l ished by the state .  I f  local units of 
government fail to draw up land-use pl ans and implement them w i th zoning cons i s tent 
with the s t ate plan , the state is directed to step in and set up local plans and 
zoning maps (Linowes and Allensworth, 1975 ; Kusler , 1972 ; Bosselman and Callies , 
1971) . 

Critical-Area Controls 

The second , and most widely d i scussed , way for the states to guide land use 
is through the "critical areas control " approach. Basical l y ,  thi s approach calls 
for state supervi s i on of development of local l and use regulations in areas of 
state or regional concern , or over devel opments with more than local impact . The 
American Law Ins t i tute ' s  Model Land Development Code (Proposed Official Draft No. 1 ,  
1974) proposes that critical areas can be defined i n  two ways : 

1 )  An area s ignificantly affected by , or having an effect upon , an exis t ing 
or proposed major public fac i l i ty or other area of major public investment . 

2 )  An area containing or having a s i gnificant impact upon historical , natural , 
or environmental resources of regional or statewide importance . 

The second designation w i l l  be our main concern, as 
deals w i th the regulation of s ignificant resources . 
steps toward this type of regul ation. 

Colorado 

it is protect i on oriented and 
Several states have taken 

A 1974 Colorado s t atute provides for state controls to be exercised in areas 
of s t ate interest and over activities of state interest , the l atter being generally 
l imited t o  the select ion of major publ ic fac i l i ty site s ,  The legislat ion contains 
general rules for the administration of controls in areas of s t ate interest and 
l i s t s  in detail the guidelines t o  be applied in implementing the rule . For example , 
the l aw s t ates as a general rule that "floodplains shall be administered so as to 
minimize s ignificant hazards to pub l ic health and s afety or t o  property" and then 
defines more clearly how i t  should be administered . This extensive l is t ing of the 
gu idel ines in the legislation is an innovat ion which separates Colorado' s approach 
from the American Law Inst i tute model code and from Florida ' s  much public ized legi s ­
lation. 

The admini s tration of the law is delegated to the local leve l .  The st ate land­
use commission adopts guidelines for the des ignation of critical areas and suggests 
their des ignation as such, but the local units of government actually des ignate the 
areas and adopt guidelines for their administrat ion, provided these local guide­
l ines are consi stent with the rather specific ones in the s tatute . In the case 
of a local unit of government rejecting the state commission' s suggestion that 
an area be designated an area of state intere s t ,  the commission cannot override 
the local dec i s i on but must find recourse in the state courts . A permit system 
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i s  e s t ablished at the local level to insure review of any devel opment 
plans in des ignated critical areas . Approval i s  governed by the guidelines enacted 
for the are a ,  and denial is again subject to j udicial review not to a state 
adjudicatory board . 

Florida ' s law, 
than Colorado' s ,  as 
of regional impact . 

Florida 

the Land and Water Management Act of 1 97 2 ,  i s  somewhat broader 
it applies to critical geographic areas and to developments 

The definit ion of the term critical area is quite broad and 
includes h i s t orica l , archaeologica l ,  and natural areas as we ll as areas affected 

by maj or public investment . No more than 5 percent of the land in the state i s  
t o  b e  subject to supervi s i on as a critical area a t  any one t ime . Devel opments of 
regional impact include airports , recreation facil it ies , hospital s ,  indus trial 
plants ,  residential development , and mine s .  To be class ified as devel opments of 
regional impac t ,  projects must have an impact over more than one county . 

The des ignation of critical areas and adoption of standards for developments 
of regional impact are carried out by a commiss ion composed of the governor and 
his cabine t .  The commission may adopt and cause to be implemented local land-use 
regulat ions for any local governments which fail to adopt adequate regulations . 
The Department of Administrat ion ' s  Divi s i on of State Pl anning i s  the key agency 
in the Florida scheme . The d ivision recommends specific areas of critical control 
by spec ifying the boundaries of the are a ,  stat ing the reasons why the area is of 
critical concern, identifying the dangers that would result from uncontrolled 
development in the area , stating the advantages of coordinated development ,  and 
recommending guidelines for devel opment . The d ivision determines whether local 
regulat ions comply with the state-establ i shed guidelines and develops land regu­
l a t i ons for the local government if need be . Standards for develooment of regional 
impact are also recommended by the d ivis i on .  One of the main advantages of having 
this type of power placed in the Divis ion of State Planning i s  that the d i vis i on 
i s  a staff as opposed to a l ine agency, and i s  thus in a better position to 
coordinate the ac tivities of all the s t ate agenc ies that might have an operational 
relat ionship to the l and management program. 

To prevent abuse of the Land and Water Management Act , an adjudicatory 
comm i s s i on was establi shed cons ist ing of the governor and his cabine t ,  the 
same body which establ i shes the principles and guide l ines . This apparent 
confl ict of interest has been criticized by several commentators on the Florida 
legi s l ation .  The conf l ict i s  presumably mitigated by the fact that the Depart­
ment of State Pl anning actually draws up the guidelines and s tapdards and recom­
mends areas to be des ignated as critical , although the governor and his cabinet 
must approve the recommendat ions (Mandelker, 1975 ; Counci l  of State Governments ,  
1973 ) . 

Oregon 

Oregon does not have a s ingle ,  consistent critical areas st atute such a s  
Fl orida .  Oregon emphasizes local pl anning in a l l  are as , not j us t  those areas 
designated critical . In 196 9 ,  Oregon passed legislat ion providing that after 
December 31 , 1971 , if there were any l ands within a county that were not subject 
to a c omprehensive land-use plan or a zoning ordinanc e ,  the state would prescribe 
and administer comprehens ive land-use pl ans and zoning regulations (for these 
land s ) . The act described what comprehens ive physical p l anning should provide and 
a l i s t  of goals for s uch planning. Subsequent legis l at ion has estab l ished a state 
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commiss ion to oversee planning and zoning for functions of special s ignificance 
such as public transportation , sewer and water systems , end school and power plant 
s i t i ng .  

Oregon has a l s o  passed legislat ion call ing for a study o f  critical areas and 
providing for a report t o  the legisl ature on potential critical area designations . 
I n  the Oregon plan , unlike the Florida legislat i on ,  designation of crit ical areas 
would be carried out by the legisl ature rather than by a s t ate agency or an execu­
t ive commi ttee . Beyond the designation s tep , the Oregon crit ical are as control 
would d iffer from other s t ates in that it is only one part of a much wider program 
of s t ate control based on mandatory local planning and state review of those 
plan s  (Land Use Planning Reports , Inc . , 1974 ; Mandelke r ,  1975 ; Council of State 
Governments , 1975 ) . 

Maine 

There are two approaches taken in Maine-'-the regulat i,on of large commercial , 
indus trial , and residential developments through a permit system and the review 
of local plan s  and land development regulations within crit ical areas . Obviously,  
a mine might be cons idered a "l arge development , 1T and mineral lands might be con­
s idered " critical areas . " 

The 1970 Site Location Law required large indus trial and commercial develop­
ments to ob tain permits from the Board of Environmental Protect ion . The board can 
place conditions on the use of particular s i tes and can deny a development permit 
if the environmental impacts are suffic iently serious . Developments regulated are 
those which require a l icense from the commiss ion under its pollution-control 
p owers , those occupying over 20 acres of land , those which contemplate excavating 
or drill ing for natural resources , and those wh ich have a total floor area of 
60 , 000 square feet on a s ingle parcel .  Commercial developments include residen­
t i al subdivis ions i n  excess of 20 acres and resident ial developments requiring a 
pollut ion permit .  The commission i s  an independent body whose ten members are 
appointed for three-year terms by the governor . Decis ions of the board may be 
appealed d irectly to the s t ate supreme court within 30 days , and review is con­
f ined t o  deciding whether the record of the permit hearing contains substant i al 
evidence to support the board ' s order, and whether the board acted within the 
scope of i ts authority . 

Maine ' s  1974 Critical Areas Registrat ion Act has as i ts purpose the enc ourage­
ment of the preservation and util ization of crit ical areas through planning, 
regulation ,  and public acqui s i t i on .  Critical areas are defined as areas containing 
"p l ant and animal l ife or geological features worthy of preservation in the ir 
natural cond it i on ,  or other natural features of s ignifican t  scen i c ,  scient i f i c ,  
o r  h i storical value . " The act i s  administered b y  the S t ate Planning Office 
through its Critical Areas Advis ory Board, whose members are appointed by the 
governor. The board and the planning office establ ish and maintain a register of 
crit ical are a s .  A l andowner must be given 60 days notice before any land i s  
class ified a s  critical , and the planning office recommends t o  the appropriate 
s t ate agencies act i on to be taken, be i t  acquisition or the es t ab l ishment of 
management agreements to insure preservation of the crit ical are a .  The landowner , 
i n  addit ion t o  complying with all applicable state and local regula t i ons , must 
give the s t ate 60 days n ot ice before commencing any alteration of a critical are a .  
This gives the s t ate an opportunity t o  acquire t he l and i n  i t s  natural condi t i on 
if i t  s o  desires . 
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Minnesota 

In 1973 Minnesota enacted a l aw governing development in critical areas . 
These areas were defined a s  those containing or having a s ignficant impact on 
histor ic al , natural , s c ient ific , or cultural resources of s t atewide signif icance 
and those s ignificantly affected by or that affect an exist ing or proposed govern­
ment devel opment . The s t ate Environment a l  Quality Council recommends to the 
governor areas for critical designation and guidelines for development in e ach 
a re a .  The council cons ists of eleven members and is headed by the Director of 
the State Planning Agency . The other ten members incl ude five c abinet officers , 
four c i t izens appointed by the gov ernor , and a representative of the governor ' s  
office . 

Local governments an d regional pl anning commissions initi ate proposals for 
designation of critical areas . The law requires hear ings and the governor ' s  
approval bef ore any area is des ignated . The governor ' s  designat ing orders des­
cribe the boundaries of the are a ,  state the reasons for the critical designat i on ,  
specify st andards and guidel ines , and indicate acceptable and unacceptable types 
of development . Fol l owing designation, l ocal governments can issue development 
permi t s  only in l ine with the guidelines in the designation order . Within 30 
days of designation, exis ting local and regional p l ans and regulat ions regarding 
l and use and development must be submitted to the council for a check of con­
formity with the critical-area guidelines . If within six months no p lans are 
presented , the counci l  is empowered t o  draw up its own pl ans . The p l ans are 
reviewed and . updated every two years ( Ohio Legi s l a t ive Service Commiss ion , 1974) . 

American Law Ins t itute l'l'lodel Land Devel opment Code 

Although it has not been adopted verbatim by any s tate , the critical are a s  
section of the American Law Institute code is worth mentioning i n  i t s  own right . 
The second of the critical areas cl auses , mentioned in the introduct ion to thi s 
section, is protection oriented and is intended t o  authorize s t ate review in sen­
sitive phys ical environment s ,  but t he l anguage is broad enough to include maj or 
eCD-.::: ystems and resource areas . The code provides for a state pla nning agency t o  
proceed thr ough a rule-making rather than a n  adj udicatory process . Fol lowing 
hearings , the agency designates the critical area by rule and s t ates the reasons 
for the designation as we l l  as the policies to be applied within the are a .  Several 
s t a tes h ave given the legisl ature a stronger role in the designation and e s t ab ­
lishment of guidelines for critical areas . 

The American Law Ins t i tute code does not make the designat i on of critical areas 
dependent on a st ate p l an , a l though the code authorizes a state p l an and recognizes 
that critical are as might be designated on the basis of studies c arried out a s  
part o f  the pl anning proce s s . The r e l a t i on between the critical areas des ignation 

and local pl anning is a l s o  a tenuous one. The s t ate agency has power in critical 
areas not over local pl ans , which are not required and will not always exi s t ,  
but over local l and devel opment regul at ions . The s tate pl anning agency has no 
power to review local pl ans directly,  and thus cannot directly change a l ocal 
pl anning element which contradicts state planning policy. Instead , the code 
provides for review and modific a tion of l ocal l and-control regulat ions if they 
are inconsistent with s t ate policies for a critical area and provides for state 
adoption of regulat ions in critical areas for the local governments which have no 
regulat ions . The st ate-adopted regulations may incl ude any co ntrols tha t local 
governments are authorized t o  adopt in their ordinances . The code l imits review 
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of local regul ations to that part of the local gover nment ' s  j urisdict ion covered 
by the critical are a ,  and state-mand ated local regulations are to apply only 
within the boundaries of the critical are a .  The administrat ion of any s t ate­
mandated controls remains with the local government . State review is thus con­
f ined to regul ations , not plan s ,  and to the text of the regulat ions but not t o  
decis ions made on the basis o f  the regulations . 

Dec isions made by the local governments on development within designated 
crit ical areas can be appealed , by the developer or the state planning agenc y ,  
t o  a state adjudicatory board authorized to hear appeals on developments of 
regional impact ( the other half of the proposed American Law Institute state 
review authority) . The provisions governing appe als do not contain substantive 
review standards but only procedural standards . Thus , the board can review only 
whether or n ot the local government ' s  decision is consistent with s t ate policies 
for critical areas and with local regUlat ions implementing these policies (Mande lker , 
1975 ) . 

Applicat ion of Innovative State Land-Use Programs 
t o  Mineral Resources in Wisconsin 

Because mineral reSOurces h ave more than local s ignif icance , one alternat ive 
for protecting mineral lands in Wisconsin might be some form of state zoning or 
critical areas program. An analYSis of the various state land-use programs 
summarized above and of several recent reports recommending a stronger state role 
in land-use management in Wisconsin will lead to conclusions as to the state ' s  
possible role in reserving Wiscons in ' s  mineral l ands . 

The most direct form of state land-use management--zoning at the state level-­
would seem a very problematic way to reserve mineral land s .  The uniquene ss of the 
Hawai i an s i tua tion is obvious: Hawai i ' s  urban areas , unlike those of other s t ates , 
can only grow s o  f ar .  The need for strict controls on growth at the local or 
s tate level is more necessary , recognized , and acceptable in Hawaii than in st ates 
with room to grow � A second factor contributing to the acceptance of s tate zoning 
in Hawaii is that l and ownerShip is very concentrate d ;  over 85 percent of the land 
in the s t ate is owned by less than one hundred individuals , corporations , and 
trusts , and the government . Private holdings include nearly all the pr ime agri­
cultural l and . This pattern of concentrated control of the l and is a long 
tradition in Hawa i i ,  in direct opp os ition to the experience of most other s tates.  
This absence of a large group of small l andowners and the long trad i t ion of central 
control dat ing back to tribal days have tended to make centralized zoning acceptable 
in Hawa i i .  Final l y ,  the small s i ze of the state makes administration of central ized 
controls relatively s imple . S tatewide zoning in Wisconsin would be extremely 
difficult administrative l y ,  and perhaps unacceptable pol i tical l y .  The experience 
with the recommendations of the Land Resources Committee and the widespread 
opposi t i on to Assembly Bill 882 (1973 Legis lature) make the s tate zoning alterna­
t ive seem quite unlikel y .  

The Vermont Land Use and Devel opment Control Law i s  a l s o  a response t o  a 
very specific s i tuat i on .  As discussed above , the Vermont l aw is as cl-ose t o  
s t ate zoning as a state can come and s t i l l  deny that it i s  engaged i n  zoning .  
Certainl y ,  the elements of the law that involve the review b y  district commiss ions 
of development s  of regional impact is an idea that could be applied in other 
s tates.  The proposed l.and-use map, however, with its impl ications of compl ete 
s t ate zoning, must be considered at this time a s  a unique response to a unique 
s i tuation .  The Vermont legislation was prompted by a resort and sec ond-home 
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boom in 
pos als . 

the 1960 ' s  and by several large-scale recreational land development 
Such pressures do not exist in Wisconsin on the s ame scale at this 

pro­
time . 

Vermont also epitomizes the ideals of local control , rugged individualism,  
t own-meeting democracy ,  and hos t i l ity to the concept of zoning, particularly s tate­
level zoning. But in Vermont , the tradit ion of t own rule seems also to have given 
s ome push to the l and development ac t .  The tradit ion of home rule seems to have 
el icited a resentment on the part of many Vermonters t o  the perceived hordes of 
T1 outsiders" invading the s t ate . 

Native Vermonters who supported it included farmers whose l and 
was being pressed by new uses and whose taxes were sharply 
escalating where the l and was t aken for s ome new use . But it 
would be wrong t o  underestimate the "negat ive " motive , and that 
was a resentment of outsiders and the feel ing that the legislat ion 
would somehow "punishll them, and perhaps keep them out altogether 
(Linowes and Allensworth, 1975 , p .  80 ) .  

While the trad i t ion of home rule in Wisconsin is strong , i t  is not coupled 
with the type of devel opment pressures experienced in Vermont which caused a 
groundswell of support for both crit ical are as controls and comprehensive s t ate 
pl anning and zoning. Direct state zoning does not appear to be a reasonable 
alternative to the protection of mineral lands . Only two states have considered 
such a program, and only in response to unique historical s i tuations and current 
development pressures . In addition , a s t atewide zoning program encompass ing 
z oning for the protection of mineral l ands would be based on a knowledge of mineral 
depos its . Such detailed knowledge does not exist at present and is extremely 
d ifficult and expensive t o  acquire . 

Probably more applicable to the protection of mineral l ands in Wisconsin is 
some form of crit ical areas control , in which a state exerc ises control over 
certain geographical areas or over certain types of development of regional impact , 
such as a mine . Perhaps the most far reaching of any critical areas program i s  
that enacted in Florid a ,  which c losely follows the American Law Institue code, 
except i::1 its 5 percent 'OJ:'ovi.:;ion .  I n  h i s  examination of the Florida legislation 
Kusler found several features which he fel t should be i nc orpol"ate·j in any Wisconsin 
crit ical areas s t atute : ( 1 )  recommendations of areas t o  protect should be made 
by both state and local government s ; ( 2 )  all local units of government within 
critical areas should submit new regul ations to the state agency for approval ; 
( 3 )  the state agency should adopt regulations for local governments within the 
des ignated areas that fail to do s o ;  (4) local government s  must give notice of 
proposed developments in the area to the s t ate pl anning agency,  which would be 
particularly useful in a l arge s t ate l ike Wisconsin, where monitoring local 
development might be difficult ;  ( 5 )  a regional pl anning commis sion ,  should be 
required to comment on the impact of a proposed development ,  which assures that 
s ome expert ise is provided to local governments faced with a decision; and ( 6 )  
a s t ate appeal board should adjudicate dec is ions made b y  local governments 
(Kusler , 1972) . 

Florida pl anners have emphasized several lessons t o  be learned from their 
first experience with their state ' s  crit ical areas program : the deffi gnation of 
the Big Cypress watershed as an area of state concern. Four lessons s tand out : 
( 1 )  local governments must be included in the proces s ,  because they w i l l  not 
administer a program they do not unders t and or approve ; ( 2 )  a mass ive education 
effort is needed to show people the goals of the progr am; (3)  the s t aff needs are 
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great , i t  t akes an est imated 3500 hours of st aff time to handle the designa t i on 
of a crit ical are a ;  and (4) the data are not available for j udging the system. 
Obviously , the third and fourth pOints take on extra meaning in relat ion to the 
designation and regulat ion of mineral areas in Wiscons in . The complexity of 
defining a watershed would probably be minor compared t o  the problem of defining 
a mineral reserve . Mining companies spend mill ions of dollars and years of 
exploration to identify mineral reservesi to expect the state to undert ake 
s imilar efforts is unreasonable.  The data needs for des ignating watersheds or 
scenic areas are grea t ,  but the data needs for designating hidden mineral resources 
except in a very general way are such that the problem is probably best handled 
by the private sector . 

A f inal lesson ,  emerging from the section of Florida ' s  law regulating develop­
ments of regional impact but applicable also to the crit ical areas sect i on ,  is 
th at the institutional structure was not adequate for t he tasks involved . Fewer 
than half of Florid a ' s  counties have zon ing and s ubd ivis ion control s ,  and regional 
pl anning was nonexistent or notoriously weak . In the absence of local controls 
and experience with the administration of control s ,  local administration of the 
new l aw presents gr eat problems . Such problems may not be as great in Wisc on s in ,  
where town and county zoning is relatively more established . However, the same 
problems could be expected at the state level . 

The major feature of the Colorado legislat i on is the inclusion in the state 
statute of det ailed substantive guidelines for the administr ation of controls in 
critical areas and over act ivities of state intere s t .  In the Florida legislat ion, 
rules and guidelines are adopted by the adjudicatory commi ss ion, and in the 
American Law Ins t itute code by the st ate planning agency . Presumably,  the plac ing 
of this power in legislative hands was to avoid placing too much power in the hands 
of a state agency, and may have been a necess ary provision for the passage of the 
b il l .  The Colorado act might also be criticized because the state has no real 
control over the designation of crit ical areas or the loc al gu idelines for the 
administrat i on of these areas.  The local units can reject both the state ' s 
recommendation that an area be des ignated critical and the state ' s suggested modi­
f icati ons of local guidelines . The important point is,  howeve r ,  that the framework 
for a s tate role in management of critical areas is established . 

Of interest in the Oregon legisl ation is that designation of a critical 
area is not carried out by the local governments as in Colorad o ,  nor by a state 
commiss ion as in Fl orid a ,  but by the legi slature itself . This again probably 
represents a concession to polit ical real i t ies and a basic disl ike of conferring 
so crucial a power on an adminis trat ive agency . Of interest also are Oregon ' s  
mandatory pl anning provisions, which predate the cri tical areas legislat ion and 
insure that cri tical areas designation and control take place within a comprehen­
s ive state and local pl anning effort . 

The Maine critical areas act is simi lar to Florida ' s  in that des ignat i on is 
primarily the responsib ility of the state pl anning agency, al though the advice and 
approval of a board appointed by the governor is necess ary . Maine ' s  earlier 
s i te location law establ ishing a state permit system for l arge developmeuts is 
perhaps the strongest of its kind and , l ike the Vermont state planning and zoning 
l aw ,  was prompted by a sudden awareness in the 1960 ' s  that the st ate was vulnerable 
to unregulated devel opment by " outsiders . " New interstate highways were brining 
state within a day ' s  drive of places as far south as New Jersey . The expanding 
energy needs of the Northeast and the realization that Maine was the only north­
eastern state with natural ports deep enough to handle the new oil supertankers 
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gave further impetus t o  strong legislat ion controlling undesirable development .  
I t  can only be mentioned tha t ,  as in the Vermont case , direct state control of 
devel opment in all areas , not j ust in critical areas , was the result of unique 
atti tudes and pressures . 

Minnesot a ' s  law is similar t o  Florid a ' s  in that the des ignation process is 
ini t i ated by local governments a nd regional planning commission s .  While Minnesot a' s 
law does not go as far as some other states in the control of private development ,  
it does carry the important provision that not only local regulations but local 
and regional plans are subject t o  s tate review. Furthe r ,  it provides that the 
governor' s  des ignating order indicate acceptable and unacceptable types of develop­
ment within the area . Minnesota thus seems to avoid in part one of the major 
problems with the American Law Ins t itute code--that the state agency is authorized 
to review and amend only local regul ations , leaving complete administrat ion of the 
regul ations t o  the local level . Mandelker ( 1975 , p .

,
26) has pointed out several 

problems with this aspect of the code: 

This approach has the disadvantage that state s upervision will 
have only a marginal impact on the administrat ion of most land 
development controls at the local leve l .  The reason is that 
local development control administrat ion has increasingly shifted 
from a system of preregulat ion based on adopted ordinances to a 
system of administrative control in which individual applicat ions 
for development are reviewed one at a time subject to generalized 
ordinance standard s .  When local land development controls are 
administered in this fash ion the impact of state review will be 
marginal if state review is conf ined only to the text of the 
regulations and does not reach the decision taken in individual 
cases . 

In short , because of the discre t i onary nature of many local controls ,  many argue 
that review power aver the controls is not nearly as important as review of the 
decision itself or of the elements of local p l anning . 

Another problem pointed out by Mandelker ( 1975 ) is that a review of regula­
t i ons al one assumes that all local l and-control ordinances are codif ied into one 
document . The American Law Inst itute code provides for this along with i ts 
critical areas control s ,  but the fact is that this has not happened and is not 
l ikely to happen overnight. Without this c odification , h owever , states will have 
to review all the local ordinances that might be applicable within the critical 
are a .  This reviewing task could bec ome extremely d i fficul t ,  of course, as state 
involvement in critical areas becomes more widespread and specific.  

One way around this problem is a provision for the appeal of local decis ions 
t o  allow developmen t within critical areas . Another way would be to make the 
s tate guidelines and standards very specific , but this could cause problems in 
l arge cri tical areas in which it would be impossible to predict ahead of t ime 
what type of development will occur and where in the area i t  will occur . It 
woul d ,  of course , be extremely difficult to enact specific guidel ines for mineral 
reserve areas without knowing where the reserves are located and whether or not 
they will be mined in the near future . Because metal lic mining operations ar e 
t i ed t o  an internat ional corporate and market structure, and to technol ogical 
changes , it is difficult to forecase when ind ividual deposits will be mined . 
As mentioned , a requirement for l ocal devel opment plans and for review of these 
pl ans creates an intermed iate level between local regulations and state guideline s ,  
and would probably make implementation of state standards more l ikel y .  I f  local 
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p l ans , including capital improvement programs , are required al ong with state 
review of plans , the state will be able to suggest modif icat ions of any elements 
of the local plan which tend to contradict state policy for the area. 

Some form of critical areas legislation would be one way for the state to 
exercise greater control over the preservation of critical resource areas and 
devel opment in those areas . Such legis lation has been much di scussed in Wisconsin 
in recent years , and at least two major reports have recommended the restructuring 
of st ate l and-planning and regulatory functions to insure that the statewide 
interest in resource areas of more than local s ignificance is well represented . 

In February, 1973 , the Wisconsin Land Res ources Committee is sued its f inal 
repor t .  The committee proposed a mechanism for state management of critical areas . 
The c ommittee recommended a two-part system to deal with the regul atory aspects 
of State land-use issue s :  

1 )  Legislation would identify land resources of State concern and determine 
policy obj ective s .  The legislature would establish resource management 
goals for each category of land resources issues . 

2 )  A State l and-pl anning agency and a state l and appeal board would be 
establ ished to carry out the policy obj ectives . 

The State l and-pl anning agency would develop standards for each category of s ig­
nificant State land resource concerns , and the standards would apply to the local 
government having regulatory p ower over the l and resource issue . The effect would 
be to require a local government to adopt or modify its ordinance or to require 
that add itional questions be addressed in the local review of development propos al s .  
Hearings would be held on the standards and would be reviewed by an advisory 
committee , including local official s ,  before adoption. The State p l anning agency 
would h ave no power to compel acceptance of its suggested regulations but could 
appeal local rejection of its suggestions to the state land appeal board . The 
approach is much more cautious than that recommended in many state s ,  but is notable 
in that it involves both the legislature and local governments in the state reg­
ulatory procedure without completely undermining the effectiveness of that 
procedur e .  Much of the committee ' s  recommended program was introduced into the 
1973 Legislature as Assembly Bill 882 .  The b i l l  was not well received, and the 
major obj ect ion seemed to be to the increased state activity in,  and author ity 
ove r ,  what have traditionally been town or county dec isions . An integrate bil l 
( such a s  A . B .  882) has not been introduced since 197 3 ,  although critical areas 
bills have been proposed for wetland s ,  farmland , conservancy l and , historic s i tes , 
and scientific areas . 

A 1972 report for the Faculty Land Use Problem Definition Seminar , S t a te Land 

Pl anning and Regulatory Functions , by John Kusler , outlines a series of reforms for 
Wisconsin which take into account much of the state legislat ion examined above . 
The propos als involve the creat ion of a new state planning office with regulatory 
powers over des ignated critical areas and over some devel opments of regional impact ,  
and the creation of an independent adjudicatory board. The proposals go farther, 
h owever , in call ing for a restructuring of local government procedures and powers 
and of some s tate agency procedures .  The proposals for reorganization of p l anning 
commissions are too detailed for presentation here , and the reader is referred to 
the original paper . The p aper presents a draft bill to improve the state ' s  role 
in l and pl anning and regulation .  It is intended , the author states , " to s t imulate 
thinking, " and is closely patterned on the Florida Land and Water Management Act . 
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From analysis of the critical areas acts passed in several states and the 
Wisconsin reports dealing with mechanisms for an improved state land management 
system , it is possible to isolate several key issues for a critical areas act and 
the implicat ions of these issues for the protection of Wiscons in' s mineral lands 
by me ans of such an act .  First , there should be local government input into the 
des ignation process , including the nomination or des ignation of s uch areas directly 
by local government s .  Cooperation between state agencies and local governments 
on the question of which areas are to be designated would be necessary for the 
admini stration of such a program. Second , because local governments will have t o  
play a large role i n  administering the program , and because the program would 
probably need to be tied to an integrated state and regional planning program if 
it is to be effective , familiarity at the local level with p l anning and l and-use 
controls is important . This impl ies that a program of technical aid to local 
governments to help them develop p l ans and land-use controls would be needed, 
e i ther prior to or as a part of the critical areas legislat i on .  The Wisconsin 
reports and the experience to date in other states indicate that a critical areas 
program can be greatly hindered by the lack of a coordinated planning function at 
the d i fferent levels of government .  Finally , on the basis of these points and 
the Florida experience ,  i t  is obvious that the t ime , money,  data,  and staff needs 
of a comprehensive crit ical areas act are great . As mentioned in the discuss ion 
of the Florida act , the time involved in designating a watershed known to be 
important to the entire southern part of the state was unexpectedly long. 

These issues t ake on added importance if mineral-bearing lands are to be 
considered critical areas . The initial problem would be in def ining a cri t ical 
mineral are a .  Should critical status be given t o  those lands with known reserves 
lying beneath? Should mineral resource areas , those lands which are geologically 
favorable for the discovery of specific depos its but on which specific deposits 
have not yet been located , also be des ignated as crit ical areas? (See the defini­
tions at the beginning of this chapter . )  In add it ion, the problems involved with 
the identification of mineral reserves or resources are far more complex than 
with the ident ification of other types of areas of crit ical state interest . The 
years of exploration and enormous amounts of money invested in the identificat ion 
of reserves by the mining companies indicate that this is an activity best handled 
by the private sector . Pub l ic geological surveys can ident ify those areas in wh ich 
detailed exploration might prove most successful and can thereby aid mining com­
panies in their efforts and aid the state in the ident ificat ion of those areas 
which have a high potential for mineral development . Because of the extremely 
high cos t s ,  it is probably not possible to use public s urveys to identify reserve s .  
The question ,  then, i s  whether i t  would be advisable for the state t o  formulate 
land-use standards and guidelines for areas which present only the poss ib ility 
for mineral development . In the case of identified reserves , it is likely that 
by the time such information becomes publ ic , the mining companies with an interest 
in the reserve will have already t aken steps , such as purchase of the l and , to 
protect their intere s t .  

Simply on the grounds o f  the detailed data problem, it would seem that a 
critical areas approach is not the best way t o  reserve mineral-bearing lands , and 
that it would not be advisable to legislate such a program wi th the reservation of 
mineral lands as one of i t s  primary motives . The problem of unpredictability of 
the mining of metallic deposits once they are identified--a problem based in 
changing technol ogy and in the international structure of mining operations-­
would also make the administration of controls in the area difficult . 

Finally, the quest ion must be asked whether the crit ical areas approach and 

i t s  complex administrative structure , including integrated l ocal , regional ,  and 
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state planning, might not be too ambiti ous an approach to the problem of reserving 
mineral lands in rural Wisc onsin, where intense deve lopment pressures do not exist 
now and probably will not exist in the foreseeable future . 

A sl ightly d i fferent approach to increasing the State interest in certain 
areas invol ves an increase in State participation in the management of speci f i ­
cally defined functional areas , such a s  floodplains and shoreland s .  The State 
would exercise the same types of controls as under the broader crit ical areas 
legislat i on ,  but the area in which the State could act would be more clearly 
defined than under a critical areas act . The idea of functional controls thus 
involves breaking down the broad areas of state interest into specific areas and 
defining the state interest in each area in individual p ieces of legislation .  
Such an approach i s  recommended by L inowe s and Allensworth in The States and Land 
Use Control s ,  and i s  based on their analysis of Maryland ' s  attempt to pass a broad 
critical areas bill s imilar to the ones mentioned above . 

In 1974 , Maryland considered legi slation provid ing for state-level land-use 
pl anning and direct state control over areas of critical concern. Such areas could 
include , but not be l imited t o ,  coastal areas , historical s ites , areas around 
major h ighway interchange s ,  areas of regional interest in which development de­
cis ions would have a substantial impact on the plans , natural resources or public 
f ac i l i t ies of another j urisdict ion, and areas where development would mean the 
irretrievable loss of natural resources . A state land use board was to designate 
the areas , draw up the rules and guide l ines ,  and establish state controls when 
the local governments failed to do s o .  The board was to be composed of members 
appointed from specific counties , bec ause the counties are the strong local units 
of government in Maryland . The big suburban count ies , where state controls were 
most needed ,  were given d irect representation on the board. Local interests were 
further protected in that the state plan was required to iQclude all local p l ans 
that were consistent with state policies. Finally,  local governments were given 
administrative responsibilit ies in all cases . By the t ime the b il l  was passed , 
it was amended to the point of almost total ineffectiveness . The state can 
recommend crit ical areas,  and the director of state planning can advise local 
governments on development dec isions within critical areas , but the state has no 
veto or control over local devel opment decis ions within these areas . It is also 
the local governments who nominate areas for critical designati on ,  not the s tate . 
( Of course ,  i t  can be argued , as Mandelker does for the Colorado ac t ,  that the 
basic framework has been estab l ished . )  

Linowes and Allensworth offer three reasons for the defeat of the broad 
critical areas legislat ion . 

1 )  Officials from key local governments were not given a h and in drawing 
up the b i l l .  The panel appointed by the governor t o  propose the legislat ion 
included local c i t izens and off icial s ,  but the panel d id not draw up the bill ; 
it was given t o  them by state adminis trators . 

2) The dec i s i on-making board under the proposed law was to be made up of 
representatives from the counties as geographical areas but not necessar ily 
from the county governments . The counties apparently used their influence 
in the legis lature to defeat the measure . 

3 )  The concept o f  crit ical areas was f a r  too broad and was open t o  far too 
much interpretation at the state level . Even the lieutenant governor , for 
years a private land-use consultant and advocate of land-use pl anning, pro­

fessed not to know what the term covered . Local governments knew that the 
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bill involved zoning, either by the state or according to their s t andard s ,  
over unspecif ied areas , and s o  chose not t o  gamble and lose local zoning and 
pl anning p owers . 

Linowes and Allensworth feel that broad critical areas legislat ion wil l  f a i l  
in many s tates for similar reasons and sugges t  as an alternative state controls in 
spec if ic functional or geographical areas . Such legis l ation would be pas sed 
separately and would allow the state to inject t he st atewide perspective in 
carefully defined areas (Linowes and Allensworth , 1 97 5 ,  p .  1 24) : 

I t  seems that one way of relieving local governments of some 
of their fears is to couch specialized state zoning in more 
definitive terms and to restrict it t o  particular and con-
crete categories of use such as power plants and surface mining , 
or t o  areas l ike fl oodplains , wetland s ,  and coastal zones . . • .  

In many respec t s ,  these are just the kinds of things envisioned 
under the "critical areas" approach, and the only difference is 
that the first c l as s  specifies the l imitations and p ar t icular 
targets in clear terms , while the " crit ical areas" approach does 
not . I t  i s  true that the state 11gets more" via the critical areas , 
but i t  may also end up gett ing nothing at a l l  by that route , too. 

Their conclusions , then, are twofold . F i rs t ,  because of the pol it ical fact 
that the country ' s  politics and adminis trat ion are highly specialized and 
local ized , specialized forms of s t ate controls are l ikely to be more successful 
than broad critical areas legislat ion. Second, local controls should be brought 
into accord with s t ate s t andards by a thorough revis ion of local pl anning and 
land-use controls enabling legi slation . This second approach would recognize 
polit ical rea l i ties , inject ing a wider perspective into local development 
decisions without tak ing them ove r .  In recent years several states have taken 
such measures by modifying and in some cases reversing their enabling s t atutes 
for local units of government . 

The analysis by Linowes and Allensworth suggests that Wisconsin mineral l ands 
could be regulated in a manner similar to f l oodplains and shoreland s e  Such an 
approach could make use of the guidelines for the identification of crit ical mineral 
l ands used in the Crit ical Resources Inventory Program (CRIP) at the University of 
Wiscons i n ,  Madison ,  over the l as t  few years . In the CRI P  recommendations , 
" s ignificant" resources are first identified . The des ignation would apply to 
general resource categories such as forest s ,  lakes , mineral depos i t s ,  his toric 
Sites , and so forth ( Institute for Environmental Studies , 1974) . 

A Significant natural or cultural res ource is or will be in 
short supply in a portion of the state , the entire state or 
the nation. In addition, a significant resource is valuable 
in terms of one or more of the fol l owing: economic value , 
recreational value , research value, educational value , psy­
chological value , philosophical value , or human health and 
safety. 

Each s ignificant res ource would be further defined. Mineral res ources , 
f or example , would be deposits of earth materials from which a usable_ mineral 
commod ity may be extracted profitably , g iven exist ing or anticipated changes in 
technology and/or economic conditions . This would include both proven reserves 
and unknown deposits tha t may be inferred to exist but have not yet been discovered. 
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The term crit ical , in turn , refers to geographically defined areas in 
which one or more s ignificant resources are found . Within these areas state 
policy could be implemented . The CRIP recommendations suggest that a genera1-
level approach be adopted which serves to del ineate large areas in the state 
where depos i t s  are potentially critical . More detailed analys i s  would in turn 
focus on individual potential deposits within these areas . This approach is 
reminiscent of the floodplain regulations in Wiscons in,  Minnesot a ,  and other 
state s .  General fl oodplain regulations were devised on the basis of approxima­
t ions of fl ood hazard s .  If a l andowner wishes to develop lands within the area, 
he is required t o  seek a permit . The regulatory agency then makes a more specific 
determination of floodplain hazard on a case-by-case basi s �  

Legislation for crit ical resource areas , and this would apply t o  crit ical 
mineral areas , must establish,  through more detailed studies , both the general 
need for the regulation and the fact that a certain l and contrains this important 
resourc e .  

Traditionally , HEuclideanH zoning involved detailed data gathering 
in advance of adoption of regulations . In contrast ,  many zoning 
effort s for natural resource areas across the nation are based 
upon more generalized data gathering prior to adoption of regu­
lations , but detailed data gathering occurs at the time particular 
devel opment is proposed within the crit ical are a .  From a legal 
s t andpOin t ,  this is defensible s ince the ultimate basis for regu­
lation is the detailed data rather than the more generalized data 
(Kusler, 1973 , p. 10) . 

The importance of the detailed data s tudies cannot be overestimated , s ince 
t he " vast majority of attacks upon controls is not upon the general val id ity 
of the restrict ion but the reason of the regulation a s  applied t o  a particular 
property" (Kusler, 197 3 ,  p. 4 ) . The problem, of c ours e ,  is that in the case of 
mineral deposits , it is often extremely diff icult t o  j ustify the application 
of the control to a particular property because precise data on mineral deposits 
are lacking. 

The difficulties with regulat ing mineral l ands along the s ame l ines as flood­
plains are s imilar to those noted in the discussion of the broad critical areas 
approach . The major stumbling block t o  the effect iveness of thi s  approach is 
also the information problem ; a general determination of where mineral deposits 
are l ikely to exi s t  and a determination on a case-by-case basis of individual 
depos its are both very problematic . The question also remains whether this 
comprehensive an approach is necessary in the rural areas of Wiscons in, where 
me tallic mineral devel opment is most likely to occur . 

The implication of the discussion of the Maryland legisl ation and the idea 
of breaking down broad crit ical areas legislat ion into functional areas is that 
the s t ate interest in important resource categories should be legisl ated separately 
and that the state interest in mineral lands could take the general form of fl ood­
plain and shoreland regulations . While this approach does not seem to solve the 
major problems of mineral l and reservat ion inherent in the comprehens ive crit ical 
areas approach , it does suggest that each resource category should be treated 
separately. Carrying this concept a step further, it might be argued that not 
only should minerals be treated as a unique res ource category, but that within 
this ca tegory a distinction needs to be drawn between metallic minerals and non­
metallics , including the mineral aggregates used in the construction industry. 
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Colorado has taken the first step in this direct ion by recognizing that the state 
interest in the reservation of metall ics and in sand and gravel deposits will 
take d ifferent forms . 

Colorado1 s broad critical areas act provides for the deSignation of mineral 
resource areas , although to date none have been specified. In addition, recent 
legislat ion is geared speci f ically for the protection of sand and gravel depo s its 
from urban development . The law provides that no local government will permit 
the use of any area known to contain a commercial mineral depos i t  in a manner 
that would interfere with the present or future extraction of such a deposit . 
Each local government is required t o  conduct a study of the commercial mineral 
depos its within its j urisdiction and develop a master plan for the extraction of 
such deposits . Whenever a subd ivision or commercial or indus trial activity is 
proposed which wil l cover 5 or more acres of l and , the municipality in which the 
ac tivity is proposed must report on the activity to the state land-use commission 
and the state geologist . 

The state geologist shal l ,  upon receiving a prel iminary plan . • .  or 
major activity notice • . .  review such plan or notice to determine whether 
the development or act ivity • . .  will interfere with the extraction af 
commerc i al mineral depos its • . . .  If the state geologi st determines 
that a potential for such interference exis t s ,  he shal l ,  within 24 
days • . .  notify the . • .  governing body of a municipal ity of the exis-
tence of such potential interference (Chapter 92, Colorado Revised 
Statutes , quoted in Rold and Schwochow, 197 5) .  

Wh ile the law technically app l ies to all minerals , the intent was and the effect 
has been that the law applies to sand and gravel deposits necessary for the 
construction industry . 

The Colorado state geologist has reported that the law has worked very well 
and has had a marked effect on preserving commercial sand , grave l ,  and quarry 
aggregate deposits in the urbaniz ing areas of the s tate.  (The law applies only 
to count ies having a populat ion of 65 , 000 or more, which corresponds to the 
urbaniz ing counties along the eastern slope . )  Several counties h ave developed 
master p l ans for mineral extraction and are carrying out the obj ec tives of the 
law. The Colorado legislature thus determined that mineral resource s--particularly 
sand and gravel deposits--are of s ignificant value to society as a whole , that 
these resources were being denied to SOCiety by urbanization at a much faster 
rate than they were being used , and tha t the state had a proper role in regulating 
the protection and use of these minerals . The legislature at tacked the immedi ate 
problem of diminish ing sand and gravel deposits in spec ific legi s l at ion and 
by including those resources in the language of the state crit ical areas program. 

In effec t ,  Colorado has pursued the approach to mineral management advoc ated 
by the American Inst itute of Professional Geologists in its draft guide , 
Underst anding Mineral Resources . The report draws a TT sharp dis tinct ion between 
the techniques of res ource management of inexpensive mineral commod i t ies and 
the management of relatively expensive mineral commod i ties . 1f Mineral aggregates 
used in the construct ion industry are high-bulk, low-value minerals and are 
therefore very transportation sens i t ive . The cost to the user is highly sens itive 
to transportation cos t s ,  and producing such materials as close t o  their market as 
possible will keep the cost of the building to the consumer as low as pos s ible . 
Because popul ation centers are the major market area s ,  the management of mineral 
aggregate reserves fal l s  naturally under urban or loc al planning. Colorado has 
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recognized this by requiring local pl anning for mineral res ources in the urbaniz ing 
counties of the state . 

The other half of the mineral resource problem involves the management of 
the more costly minerals--basic ally , those f ound in world trade. Depos its of 
these minerals are rare and diff icult to f ind and generally occupy a small area 
relat ive to thei r  value. Because of their national and international import ance , 
and because such deposits are less l ikely to be economic in urban areas , the 
American Inst itute of Professional Geologists report suggests that their manage­
ment does not rightly f al l  at the local leve l .  The Colorado legislation follows 
this reasoning and places the management of minerals other than aggregates more 
under state control by establ ish ing a framework for the des ignation of these 
minerals as areas of state interest in the state critical areas ac t .  

The important point t o  emphasize i s  that the Colorado l egisl ature drew a 
prel iminary dist inction between the different types of mineral deposits needing 
to be managed and recognized that the state interest in each type should take 
a d i fferent form. It might be argued tha t the form which has been legislated 
is not the correct one , but at least the internal complexi ties of the term 
mineral resources have been recognized. 

In summary , there are serious problems in trying to app l y  to the reservation 
of mineral lands in Wisconsin state policies which have been discussed and enacted 
in various parts of the country for protecting enVironmentally sensitive areas. 
The problems stem from the complex nature of both the mineral industry and the 
mineral resource itsel f ,  and from the complex interre l at i onship between l ocal and 
s tate government in Wisconsin and e l sewhere . The most fundamental problem is the 
data requirement ; a critical mineral deposit must be identif ied before it can be 
protected by critical areas legislation. 

CONCLUSI ONS AND REC�ThffiNDAT IONS 

Mineral deposits are unique in nature in that they a re fixed in location, 
s i ze , and quality of ore, and they are nonrenewable .  Mineral extract ion benefits 
citizens statewid e ,  while at the s ame t ime i t  has implications for environmental 
qual ity that can transcend town , county , and regional boundaries . However , there 
is no clearly def ined state policy regarding mining and mineral resources except 
as expressed through laws such as the Metal l ic Min ing Reclamation Act. The quest ion, 
thus , is not so much whether the state has a role in helping to reserve mineral­
bearing lands but how s trong that role should be and what form it should take . 
Obviousl y ,  mineral resources can have a significance which extends beyond local 
boundaries , but j ust as obvious is the fact that the appli cation of state poli-
cies for managing critical environmenta l  areas to the reservation of mineral 
lands is very problematical . The key to the state ' s  role in mineral reservation 
in Wisconsin is perhaps found in the distinction previously drawn between metallic 
minerals and the aggregates used primarily in the construc tion indus try. In 
Wiscons in , this distinction corresponds roughly to another distinction: urban 
versus rural . Wisconsin t s  me tallic mineral development to date has been in the 
rural parts of the stat e ,  while development of nonmetallic minerals , includ ing 
aggregates used in the construction industry , occurs primarily near the urban 
areas in which they are needed. This distinct ion suggests the direction that 
state policies for reserving mineral l ands should take . 

As has been mentioned , the major problem in regulating devel opment on l ands 
bearing met allic minerals is that the mineral l ands are very difficult to identify. 
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The specific information needed to regulate development is so expensive and t i me 
consuming t o  collect that only the private sector c an undertake the effort ; even 
when the s t ate has this informa tion, the company with a l arge s take in the potential 
prof i t s  will almost surely have taken steps to protect its investment and future 
prof i t s  through purchase of the land . In addition, because the deposits are 
probably in rural areas , there will l ikely have been l it tle or no pressure for 
devel opment on the land or near it to preclude future mining. These fact ors point 
to the conclusion that d i rect state ac tion is neither necessary nor feasible for 
the reservation of l ands bearing metall ic minera l s .  State action should encourage 
the use of zoning and other local land-use regulatory powers to manage lands with 
identified mineral depos i t s .  At least two actions a t  the State level can encourage 
local governments to consider regulating land uses on lands containing mineral 
reserves and lands on which exploration suggests that reserves might be l ocated . 
Both of the state actions are directed at the data problem identif ied above . 

1 )  The Minnesota and Michigan departments of natural resources t ake bids 
for exploration and mining leases on state-owned l and s .  As part of these 
lease s ,  the mining companies agree to furnish the department a yearly report 
of the exploration work, including drill record s ,  plan maps , and laboratory 
test data.  The information is treated confident ially by the state during 
the l ife of the lease unless permission is granted to release the informa­
tion at an earlier date . A policy in Wisconsin requiring that , at least on 
s t ate and county lands and ideally on all land s , exploration results be 
reported to the office of the S t ate Geologist would be a significant step in 
helping the s t ate ident ify areas of high potential for mineral devel opment .  
(Assembly B i l l  1368 , 1976 Wisc onsin Legislature , proposes such a l aw . )  

2) A complementary action would be to s ignificantly increase the activitie s  
of the s tate geological survey in i t s  mineral resource invest igations s o  that 
both mining companies and s t ate and local governments could t ake advantage 
of the information developed . With the basic data obtained from these 
ac tivities and the exploration data obtained from mining companies , the s tate 
would be able to provide comprehensive geologic information for use in the 
management of resources and the solution of land-use problems . The survey 
and exploration data could form the basis for encouraging zoning and other 
l and-use regulation s  in areas in which the pos s ibil ity of mining is high 
and which might experience devel opment to preclude mining. 

The emphasis at the s t ate level in relat ion to encouraging the reservat ion 
of lands bearing me tal l ic minerals would thus be on providing commun ities with the 
information needed to regulate development which might preclude mining. Further 
emphas is would be placed on providing technical assis tance to those communities 
for pl anning and regulatory activi ties . Because metall ic mining can be expected 
t o  take place in rural areas of the state where pl anning and z on ing d o  not always 
exis t ,  the encouragement of these activities through increased educat i onal programs 
and technical assis tance could be an important element of a s tate program for 
reserving mineral l and s .  A s  discussed in the conclus ion t o  the local controls sec­
t i on of this chapter , the most effect ive tools for regulating development on 
mineral lands in rural areas will be traditional zoning , pos s ibly supported by 
the powers of the soil and water conservat ion district . 

Properly applied ,  these two mechanisms should provide adequate protection 
for mineral l ands in rural Wiscons in. The mineral reservation districts outlined 
in the model mineral reservation and mine zoning ordinance would be particularly 
e ffective o The innovative local land-use controls examined in the f irst part 
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of the chapter are not likely t o  be effect ive in rural areas because of adminis­
trat i ve complexi ties , their reliance on an estab l ished pl anning program, and 
unanswered legal questions . 

The reservation in urban areas of the sand and gravel deposits necessary for 
the construction industry presents different problems than the case of me tall ics 
in rural areas , but the s t ate response might be simi l a r .  I n  rural areas , direct 
s t ate regulations appear unnecess ary because of an absence of growth pressure s ,  
the ability of the mining industry to protect its known reserves , and the prob-
lem of identifying specific mineral deposits ; in urban areas , direct s t ate l and­
use planning and regulation appear unnecessary because these funct ions probably 
already exist . Since the mechanisms for reserving sand and gravel deposits already 
exis t ,  state ac tion would again include providing technical assistance in the form 
of helping communities identify s and and gravel depos its and encouraging the use 
of local land-use controls t o  prevent devel opment from precluding future mineral 
extraction. In urban areas where planning and land-use regulation are establ i shed 
procedures ,  both tradi tional zoning and some of the innovat ive controls would be 
applicable to the reservation of mineral deposits . Phased zoning and bonus zoning , 
which have been used in communities in other s t ates f or guiding development , would 
be the most appl icable of the innovative controls for reserving mineral deposits 
in urban areas . It  should be emphasized that even these innovative controls are 
des igned to be used in comb inat ion with ,  not as a repl acement for ,  traditional 
zoning . 

The analysis of s t ate land-use controls and the ir application t o  the mineral 
resource s i tuation in Wisconsin leads to the overall conclusion that direct regu­
l ation of deve lopment on mineral lands in Wisconsin can best be handled at the 
local leve l .  The s t ate does have a strong interest in mineral res ources , however, 
and should t ake ac tion to insure that this interest is well represented in local 
development dec isions affecting mineral resource s .  To this end , several recommenda­
t ions for legislat ive consideration can be made: 

1 )  The s t ate should require that the results of mineral explora tion activi­
ties be reported t o  the State Geologis t .  

2 )  The Wisconsin Geological and Natural History Survey should increase 
its program of technical assis tance for mineral resource ident if ication 
in those areas in which conflicts between mining and other types of 
development are most l ikely to occur. 

3) The s t ate should encourage, but not require, local land-use pl anning and 
zoning in those areas identified as having both a high potential for mineral 
development and a high potential for conflicts between mining and other types 
of development. 
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Chapter IV 

F I NANC IAL I NCENTIVES FOR RESERVATION OF M INERAL LANDS 

by 

John Strasma* and Ken E r ickson+ 

ABSTRACT 

Mineral rights in Wisconsin are real property and thus are subject to 
taxation under the s t ate Constitution. F i ve alternative plans for the taxation 
of mineral rights h ave been outlined. The plans are : (A) property taxation 
based on market value , or taxation based on a presumptive value , plus adjustment 
of other property values ; (B) market-enforced self-assessment of unsevered mineral 
rights ; (C) State use of eminent domain to obtain ownership of unregis tered 
severed mineral rights with compensation ; CD) differential taxation of mineral­
bearing l and ; and (E) property taxation based on market value , or taxation 
based on a presumptive value , plus state confiscat ion of the mineral estate. 
These plans are not mutually exclusive . A logically conceived combination 
of several of them would also be considered desirable .  

These plans have been formulated with due regard for the practices of other 
selected state s ,  for Wisconsin const itutional constraints , and for the economic 
effects of property taxation on mining me'thods and timing of mining and on 
mineral exploration. S ince state cons t itutions typically differ significantly 
( as, for exampl e ,  do Minnesota ' s  and Wisconsin ' s ) , what is legal in Minnesota 

may not be in Wisconsin. Additional legal research and further S tate-court 
decisions based on present and future mineral rights taxation statutes will 
c l arify these issue s .  

I NTRODUCTION 

F inancial incentives for the purpose of di scouraging those uses of l ands 
which tend to preclude the mining of minerals lying beneath and which can b e  
encouraged by government involve primarily considerat ions o f  land ownership, 
especially the mineral right , and of taxes and registration fees on mineral 
rights . The question is whether or not mineral rights should be taxed , and 
if so , how. Related quest ions are whether property-tax pressure is forcing 
premature development of mineral-bearing l ands , especially on the urban f ringe , 
and whether in Wisconsin mineral rights are real property , which is defined a s  
not only land itself but a l s o  a l l  buildings and improvements thereon , and a l l  
f ixtures and rights and privileges appertaining thereto ( W i s o  S ta t o  S e c .  70 . 03 
( 1973 ) ) .  I f  the mineral right i s  real property , then a rise in property tax 
could be a deterrent to reservation and eventual development of mineral resources , 
particularly if these resources are located near the urban fringe. 

As the opportunity costs of agricultural , fo restry , and recreational land 
increase (due in part to increas ing demand for such land for residential and 
commercial purposes) , land values (market and speculative) will increase , a l l  
else equal . To the extent that increased land values are reflected i n  increased 
property tax assessments , owners of mineral-bearing land may be forced to 
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either ( 1 )  commence m1nlng the minerals sooner than is socially or economically 
des irable or ( 2 )  sell the land (or develop it themselves) for a nonmining use 
( such as a shopping center or housing development) which would preclude any 
future mineral development of the property. 

If undeveloped mineral rights ( s evered and unsevered) shall be taxed , how 
might this be accomplished s o  as to ( 1 )  be consistent with the state ' s  principle 
of uniformity in taxation (Article VI I ,  Wisconsin Constitution) and with due 
process of law and equal protection and (2) encourage the most appropriate timing 
and methods of mining and avoid forcing a land use which would preclude future 
mining? 

Currently there are several problems with respect to the taxation of 
undeveloped mineral rights : 

1 .  Identifying the owner ( s )  of severed mineral rights ; 

2 .  Establishing market values for mineral rights when typically 
markets in mineral rights do not exist and evaluation of underground 
minerals i s  fraught with difficulties ; 

3 .  Formulating mineral rights taxation l aws which do not violate 
s tate constitutional constraints of uniformity of taxation, due 
proces s ,  and equal protection, as do Wis . S tat . , Sec. 700 . 30 and 
Sec. 893 . 075 ( 1 973) , according to Chicago and Northwestern et a l .  
v .  Bayfield County Register of Deed s , e t  al . ,  decis ion dated December 
1 8 ,  1975 , by the Hon. Lewis Charles , Bayfield County Circuit Court . 

Furthermore , the tax should force the landowner neither to mine prematurely 
or wastefully nor to sell his land for a nonmining use which would preclude 
future miningo 

Appendix I d iscusses taxation of operating metallic mines in Wisconsin and 
how both exist ing and proposed taxes might affect the reservation of mineral 
l ands . 

STATUTES AND POLICIES CONCERNING TAXATION 

Introduction 

This chapter deals with financial incentives to discourage those uses of 
lands which tend to preclude the mining of underlying minerals o  Non-f inanc ial 
incentives such as zoning have been discussed earlier. Two types of f inancial 
i ncent ives have been considered : ( 1 )  tax incentives , and ( 2 )  non-tax incentives . 

One type of tax incentive which might be cons idered is a development tax� 
This would impose a tax on l and which had previously been reserved for future 
mining but which was to be put to a nonmining use .  Currently many states are 
cons idering ( and s ome have adopted) such a development tax to preserve green­
belts or open space by means of use-value taxation (Barrows , 1974 a , b , c ;  
Barrows and Yanggen,  1974 ; Barrows and others ,  1975 ) . This type of tax incentive 
implicitly assumes that the highest and best use of the land is for future 
mineral development 0 In Wisconsin, as in many other state s ,  this assumption is 
generally invalid s ince agricultural , recreational , residential and industrial 
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uses are typically of higher private and social value. Therefore this type of 
tax incentive has not been recommended. This chapter does however suggest other 
types of tax incentives which do not implicitly as sume that mining is the highest 
and best use. 

Nontax incentives include transfer payments ( subsidies) to operating mines 
(which is one of the recommendations ) , subsidies to owners of mineral-bearing 
land , and subsidized credit.  In Wisconsin and in many other s tates being 
examined , s uch l and is already being subs idized. This is because local assessors 
in the state typically assess equally two tracts of land which are equal in 
every respect except that the surface owner owns the mineral rights on one 
trac t ,  whereas the other surface owner does not .  This occurs despite the fact 
that Wis .  Stat . Sec . 70 . 32 ( 1 973) requires that t he  value of subsurface minerals 
be cons idered in assessing the land. Other than this exempt ion , subsidies to 
owners of mineral-bearing land have been suggested . Subsidized credit would 
involve extending loans and easy credit to mining companies and at her holders 
of mineral land to cover the carrying costs of holding such land. One of these 
carrying costs is property taxes paid on the land . The funds to f inance such 
a scheme could come from state general revenues , for exampl e ,  or from the tax 
revenues collected from a progress ive net proceeds severance tax. Subsidized 
credit has not been recommended here primarily because the carrying costs of 
holding mineral lands are not considered high enough to warrant such a scheme . 

I n  summary, the types of financial incentives examined here are taxation 
of mineral rights as real property and subsidies to marginal me tal l ic mines . 
The chapter on registration of severed mineral rights has suggested that perhaps 
leasehold interests , as well as mineral rights , may be cons idered real property , 
and that contractual mining agreements may be considered personal property of 
the prospective mine r .  As such , these would also be subj ect to property 
t axat ion � This notion is not developed any fUrther in this chapter but cer­
tainly merits further research and discussion. 

In considering the legal bas is (if any) for the taxation of mineral rights ,  
i t  is helpful to consider the issue of government versus private ownership of 
mineral lands of Wisconsin in historical perspective , the successes and failures 
of various taxing techniques employed , the legal and practical problems encoun­
tered , and the general philosophy behind the taxing schemes selected . 

Government Versus Private Ownership of Mineral Lands 

Prior to Wisconsin statehood, the pol icy pursued with respect to ownership 
of mineral resources was one of government ownerShip , with the federal govern­
ment as landlord. F rom the time of the sale of the federal lands until about 
19 1 0 ,  the development of the mineral lands of the state proceeded under a 
system of complete private ownership. Beginning about 1910 there was evidence 
of a desire for partial return to some policy of government ownership--this 
t ime with the S tate of Wisconsin the government involved . Lake ( 1 95 5 ,  P. 408) 
suggests that the movement for the reservation of minerals in the remaining 
state lands was motivated by a desire to conserve and manage minerals in the 
state rather t han to re-examine the merits of private ownership of mineral 
land s .  Concurrentl y ,  serious efforts were made to conserve the timber resources 
remaining in s tate hands , and the reservat ion of minerals seemed to be part of 
a broader at tempt t o  preserve whatever natural resources remained under state 
control at that t ime . 
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Successes and Failures , Legal and Technical Problems , and 

General Phil osophy of Mineral Rights Taxation in Wisconsin 

Among the functions of taxes are (1) rais ing revenue to pay the expenses 
of government and ( 2 )  serving as a regulatory instrument . Regulatory taxes may 
hinder or abolish undesired activities through heavy tax burdens or encourage 
desired activities through l ight taxation. 

Throughout most of Wisconsin ' s  history the general ad valorem property tax 
has been the backbone 0 the state ' s  tax system. l1The most important features 
in the his tory of mineral taxation l ie in administrat ive difficulties applying 
the ad val orem property tax to mineral s ,  and in legislat ive deviations from 
this norm" (Lake , 196 2 ,  p .  159-162) . 

Prior to statehood , l ittle attention was paid to the taxation of lead , the 
only mineral of any importance at that time a But when st atehood was achieved , 
government costs forced the State ' s  l awmakers to search for revenue to operate 
the State . To meet the revenue demands of the new state , Chapter 15 , Revised 
Statutes of 1849 , provided for taxing all real and personal property not exempt 
from taxation. Section 2 defined real property to include l and , buildings and 
other fixtures and improvements , and " all mines , minerals ,  quarries , and fos s i l s  
i n  and under the s ame . " Thus the state , unl ike the territory, expressly 
decl ared mines and minerals to be taxable (Lake, 1962 , p .  160) . 

The 1859 law directed the assessor to accept the value which an owner 
ascribed to his real property (Lake , 1962 , p. 1 6 1 )  but the 1868 tax (Wis . 
Gen. Laws , Sec . 130 ( 1868) ) directed assessors to value the l and " from actual 
view at ful l value . I T  Howeve r ,  the duty to assess only upon actual view was 
e l iminated al togethe r .  

Throughout the nineteenth century legisl ative declarations clearly 
expressed the l awmakers ' intent that mineral depos its should be considered in 
valuing land . The fol l owing is an example of typical l anguage (Wis . Gen. Laws , 
Sec . 130 . 16 ( 1 868) ) :  

I n  determining the value the asse ssor shall consider, as to 
each piece , its advantage or dis advantage of location, quality 
of s oil , quality of standing t imber, water privilege s ,  mine s ,  
minerals ,  quarries , o r  other valuable deposits known to be 
avai l able therein • • •  and their value . (Emphasis added) 

The rationale for considering "known" deposits is unclear. It is known 
neither when the assessor "knew" that l and contained mineral deposits nor how 
convincing the evidence must be . The legislative language arose from the fact 
that mineral wealth (as opposed to aboveground factors affecting land values) 
was not visible . Many deposits were unknown , and the existence of known 
commercial ore bodies provided no basis for valuation beyond the immediate 
area of exploration. 

I n  one sense the statutory stress on "known" depos its was 
superfl uous . It directed an assessor to tax the val ue of 
ore only if he knew it existed • • • •  How could an asses sor 
tax ore that he did not know was present? The legislature 
probably covered two ideas • . • .  First . . •  the l anguage made 
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certain that lands rich with known deposits of are were not 
to be valued as if minerals were absent . Second , the legis­
lature employed l anguage to guard against unwarranted mineral 
valuations based on fl imsy evidence or mere suspicion . 
(Lake , 196 2 ,  p .  162) 

The ad valorem taxation of mineral wealth has been impossible to administer . 
For many years local assessors have s truggled to value mineral lands but have 
lacked the knowledge , facts , and t ime to do better. Another adminis trative 
difficulty which remains unsolved today has arisen from l andowners granting 
leases of minerals and allowing separate ownership, with one person own ing the 
surface and another the subsurface . Applying the ad valorem tax to this system 
of severed mineral rights created problems which were outlined by Judge Arthur 
Kopp of Wiscons in' s Fifth Circuit . 

Shortly before the turn of the century geologists became 
interested in the formations in southwestern Wisconsin and 
contended that under these shallow deposits of lead are 
would be found large valuable deposits of lead and zinc . 
As a consequence, every man who had had any mining on his 
land considered that h i s  particular farm was one on which there 
would be an "Eldorado. " And so the practice grew by which the 
grantors when they sold a farm would reserve the "mineral 
rights" or " the rights to mine for lead and zinc" or some 
other general language attempting to reserve the grantors 
the right to,  at s ome future t ime , enter the premises and 
mine the s ame . Up to that time, there was no way under the 
law of taxing this reserved t itle to "mineral rights" and s o  
the value of the supposed are deposits was assessed t o  the owner 
of the fee . . . .  About this time mining became very exciting . . . .  
As a consequence , if a discovery was made on A ' s farm the 
taxing authorities concluded that B ' s  farm adjoining i t  must 
also have ore under it and shot up the assessments sometimes 
tremendously.  This of course became very burdensome to the 
owner of the general fee . He had no way of protect ing 
himself . The mineral r ights were conveyed from one to anothe r ,  
and it was a n  encumbrance upon the farm s o  that the farmer 
wanting to sell his farm would have difficulty in getting 
rid of i t .  (Lake , 1962 , p. 165) 

Before 1903 the l aw collected all taxes , including an amount based on the 
value of any subsurface minerals , from the owner of the surface estate. As 
long as the mineral estate was not considered valuable by e ither the assessor 
or the general pub l ic , the surface owner did not comp l ain . But when the mineral 
estate became valuable according to popular opinion, the surface owner paid 
taxes on s omeone else ' s  property. Furthermore , prospective purchasers objected 
to the surface owne r ' s inability to convey the mineral estate . ( Lake , 1962 , 
p .  166) 

Al though the 1903 legisl ature provided that the surface owner might request 
that the assessor assess the mineral estate separately so that the mineral estate 
owner owed the tax on his property and that the separate mineral estate might 
be foreclosed for nonpayment , this l aw did nothing to clear land titles by 
revesting the mineral estate in the surface owner . Judge Kopp continue s :  
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This did not cure the s ituation. Owners would c onvey the 
mineral rights to others and when it came to sell ing them 
no one had any way of knowing whether they were worth five 
cents or five million, and s o  someone would buy the mineral 
rights for a nominal amount and still the farmer would have 
an encumbrance on his title . (Lake , 1962,  p .  166) 

In 1913 another law provided that if the mineral estate owne r ' s holdings 
were sold for nonpayment of t axes , only the surface owner or the s tate might 
bid at the foreclosure s a le . If the s tate purchased the mineral estate,  the 
l aw granted the surface owner a three-year period within which to buy the mineral 
interest . Otherwise the s t ate was prohibited from sell ing the mineral rights . 
Judge Kopp notes that the intent of the law was " to give the farmer opportunity 
to buy in the encumbrance against his property or force the owner thereof t o  
p a y  taxes on i t . " (Lake , 1 96 2 ,  p .  166) 

Owners of valuable underground mineral es tates would pay taxes 
assessed upon their holdings . Owners who reserved minerals 
only because of custom or because of a f l imsy hope that the 
land contained mineral depos i t s  would be unwil l ing to pay 
taxes upon est ates of highly doubtful value. The intent of 
the law was that eventually the latter estates would be 
foreclosed for nonpayment and that the mineral title would 
be reunited with the surface estat e .  (Lake , 1962 , p .  167 ) 

I n  1915 the Wisconsin Supreme Court decl ared the s t atute unconst itutional 
because i t  violated the equal protection clauses of both the Wisconsin and 
federal constitutions . That is , the treatment establ ished for foreclosure of 
mineral es tates d i ffered from the tax foreclosure procedures for other kinds 
of property. When nonmineral property was sold , any person might bid at the 
s a l e ,  but the 1913 law permitted only the s t ate or the surface owner to bid 
when mineral property was sold for nonpayment of taxes . 

By mid-twent ieth century this same problem p l agued t i tles t o  
many acres i n  northern Wisconsin. Many sellers , often long 
prior to 1950 , had sold l arge quan t it ies of land , reserving 
mineral estate s .  By 1950 owners of these reserved mineral 
estates were often the heirs of the original vendor . Many 
times the heirs were numerous and even unknown . Frequently 
public authorit ies foreclosed tax l iens upon the l and and 
then discovered a lack of bidder interest at t he tax s ale 
because uncertainty existed about whether the title obtained 
at the sale included the mineral estate . Often the l and ' s  
value rested almost entirely upon the hope that minerals 
were present . The uncertainty surrounding the issue cooled 
bidding at tax sales and decreased public revenues . Further­
more , the ownership of the reserved mineral estate was 
fractionalized among many widespread heirs of the person 
who had originally reserved the mineral s .  This made i t  almost 
impos sible for any large mining company to acquire good title 
to the mineral es tate . Consequentl y ,  development of the 
mineral potential of the area lagged . (Lake , 1 962 , p .  167) 
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I n  1953 a b i l l  waS proposed to clear away the uncertainty (Wis . S . B . 343 . 5  
( 1955 Sess . »  by providing that the "estate vested in the grantee of any tax 
deed . .  o shall include all minerals and other valuable deposits in such land, and 
the right to enter and remove such minerals and deposits , to the exclusion of 
any person who may have formerly owned any such righ t s . " Howeve r ,  this b i l l  
was not approved by the Assembly.  

Up t o  1927 , the Wisconsin Constitut ion provided that " the rule of taxation 
sha l l  be unif orm" ; but despite this command , attempts were made prior to 1927 
to provide a different t axation method for mineral l and s .  

A 1927 amendment t o  the state constitution permitted the legislature t o  
provide different taxes for forests and mineral lands . The amendment added the 
following words which are underscored: "The rule of taxation shall be uniform, 
and taxes shal l be levied upon such property with such classificat ion as t o  
forests and mineral s ,  includ ing or separate o r  severed from the l and , a s  the 
legislature shall prescribe . " 

Following this amendment many bills proposed special tax rules for mining 
properties and busines s e s .  Three proposals enacted after 1927 provide 
examples of the use of taxing power as a regulatory device : ( 1 )  a 1947 special 
graduated percentage depletion allowance that was afforded persons or asso­
ciat ions own ing " lead and zinc mines , or mills fin ishing the products of lead 
and zinc mines or the smelters " ; ( 2 )  a 1953 gross proceeds severance tax on 
low-grade iron are extraction in l ieu of the ordinary real and personal property 
tax on l ow-grade iron are properties (the purpose of the statute was to encourage 
the building and operat ion of l ow-grade iron ore plant s ) ; and ( 3 )  a 1973 gross 
proceeds severance tax on copper mines in l ieu of a property tax on the value 
of the surface plus improvements (Wi s .  Stat . ,  Sec . 7 0 . 8 7  ( 1973» . 

As discussed in the previous chapter, present s t atutes in Wisconsin require 
regi stration of severed mineral interests plus the payment of a $0 . 15 per acre 
registrat ion fee (with a $2 minimum) with reversion to the surface fee owner 
i f  the interest is not regis tered and the fee paid . Howeve r ,  these were decl ared 
unconstitutional by the Hon. Lewis Charles in Bayfield County Circuit Court in 
December, 1975 . Furthermore , undeveloped met al l ic and nonmetall ic mineral rights 
are typically not put on the local property t ax rol l s ,  al though Wis . Stat . , 
Sec . 7 0 . 32 ( 1973) appears t o  require that mineral deposits which are potential 
mines or quarries are a factor which must be considered by the local assessors 
in evaluating mineral-bearing l ands o  

70. 3 2  Real estate , how valued . ( 1 )  Real property shall be 
valued by the asses sor in the manner specified in the 
Wisconsin property asses sment manual provided under Sec . 
73 . 03 (2a)  from actual view or from the best information that 
the assessor can practicably obtain, at the full value which 
could ordinarily be obtained therefor at private sale . In 
determining the value the assessor shall consider as to 
each piece, its advantage or disadvantage of location, 
quality of soil , quantity of s t anding timbe r ,  water privilege s ,  
mines , mineral s ,  quarries , or other valuable deposits known 
to be available therein, and their value ; but the fact that the 
extent and value of minerals or other valuable deposits in 
any parcel of land are unascertained shal l not preclude the 
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assessor from affixing t o  such parcel the value which could 
ordinarily be obtained therefor at private sale . If on the 
assessment date occurring in 1957 or in any year thereafter 
any person other than a governmental unit of Wisconsin owns 
real estate in which a Wisconsin governmental unit has 
retained mineral rights , t imber rights or an easement or 
any s imilar interest in such real estate , the value of any 
such ret ained right shall be eliminated in determining the 
assessable value of such property, and such retained 
interest shall be excepted in the assessment description 
of such land and in any notice , tax cert ificate or tax 
deed f ol l owing from any such assessment . 

Extent of Property-Tax Pressure on Mineral-Bearing Lands 

Property-Tax Pressure From Taxation of the Subsurface 

It is evident that there is very little , if any, property tax pressure 
encouraging or forcing premature development of mineral-bearing lands , e i ther 
for mining or for other uses , result ing from taxes paid on the mineral value 
of the land . In neither the case where mineral rights belong to the surface 
owner nor where they are severed do the local assessors include mineral value 
in the property tax base . The reasons are partly that the values of these 
rights are seldom known with much certainty and that even if a reasonable value 
could be ass igned and an owner or owners identi f ied , local assessors do not 
appear to be taxing these rights , as Wi s .  Stat . Sec . 7 0 . 32 ( 1973) appears t o  
require that they d o .  Although there i s  currently no property tax pressure on 
mineral -bearing l and , there could be if high property taxes were imposed . 

Property-Tax Pressure From Taxation of the Surface 

Howeve r ,  there is evidence of property tax pres sure encouraging premature 
development of farmland and undeveloped land ( s ome of which is mineral bearing) 
resulting from asses sment of the surface . As urban areas grow, farm property 
t axes increase because of higher asses sments and tax rates . Assessments rise 
because s ales of farml and for residential and commercial use increase the 
market value of the remaining farmland . As assessments increase , tax rates 
may rise and new schools ,  road s ,  and other p ub l ic services are required as 
we l l .  Although farm property taxes increase , farm incomes increase at a much 
s l ower rate, causing a " tax squeeze" on the farme r .  

Furthermor e ,  speculative buying of land ( s ome of which may b e  mineral 
bear ing) will bid up the price of farmland , forestland, and recreational and 
undeveloped l and . When any of these lands come under this tax pressure , the 
owners often sell their land for s ome developed use . This developed use ( a  
shopping center, a housing development ) would preclude any s ubsequent mining 
of subsurface miner als .  

Summary 

In conclusion, on the basis of the discussion in Chapter I I ,  mineral 
rights are considered real property subject to taxation. Also,  there is l i t t l e  
tax pres sure result ing from property taxation of subsurface minerals forcing 
premature mining or nonmining development . 
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The next section examines present statutes and j udicial decis ions of fifteen 
states including Wisconsin regarding the taxation of undeveloped mineral rights . 
Alternative ways to t ax these property rights consistent with constitutional 
constraints are outlined . 

TAXAT I ON OF UNDEVELOPED MINERAL R I GHTS 

Wisconsin constitutional constraints on the taxation of mineral rights 
will f irst be reviewed. Following this , the economic effects of property 
taxation on mining methods and t iming of mining and on mineral exploration 
will be outlined . F inal l y ,  s ugge s t ions for taxing mineral rights in Wiscons in 

will be given, with due regard for both the practices of other states and for 
Wisconsin constitutional l aw .  

Wisconsin Mineral Rights Taxation 

The Bayfield County Circuit Court decis ion of December 1 8 ,  1975 , in 
Chicago and Northwestern Transportation Company and Chicago, Mi lwaukee ,  S t .  Paul 
and Pacific R . R .  Company v. Earl H. Petersen, Register of Deeds for Bayfield 
County , and Victor A .  Mille r ,  Attorney General of Wiscons in , has helped to 
define legal bounds for Wisconsin mineral rights taxation. The court has 
affirmed that severance creates two separate estates cons isting of the surface 
rights and the subsurface mineral righ t s .  The court quoted 58 CJS Sec . 328 
(1975 ) : 

After the mineral is conveyed apart from the l and , or vice 
ver s a ,  two separate estates exist , each of which is distinct 
from the othe r ,  and both of which are mutually dominant and 
servient . The owner of the surface and the owner of the 
minerals are neither j Oint tenants nor tenants in common , 
but the surface and the mineral rights are held by separate 
and distinct titles in severalty, and each is a freehold 
estate of inheritance separate from and independent of the 
other . ( Judge Lewis Charles , December 1 8 ,  1975 , p .  3) 

I t  concluded that al tho�gh none of the numerous c i tat ions to this propOS ition 
of law are from the Wisconsin Supreme Court, the citat ions are nonetheless 
persuasi ve . 

In reviewing the history of Wiscons in ' s  attempt to tax mineral rights ,  the 
court cited an Attorney General ' s  opinion of October 25 , 1965 (54 WIS.  OPS. ATT ' Y .  
GEN. 144 ( 1965» advising the state senate that i t s  proposed B i l l  334-5 was 
uncons t itutional . The bill provided that owners of severed mineral rights must 
record with the Reg i s te r  of Deeds a " reaffirmat ion" of such rights and pay a 

flat rate fil ing fee thereafter. Failure to record such a st atement prior to 
1967 would result in extinguishment of such rights . I f  the tax was not paid,  
the mineral rights were required to be s old,  as in the case of other real 
prope rty . The Attorney General ' s  opinion concluded that the flat rate fil ing 
fee would v iolate Article V I I I ,  Section 1 of the Wisconsin Constitut ion requiring 
uniformity in taxation . ( Judge Lewis Charles , December 1 8 ,  1975 , p .  5-6) 

On January 8, 1974, the State Senate was given an Att orney Genera l ' s  opinion 
(63 W I S .  OPS . ATT' Y .  GEN. 3 ( 1 974» effectively declaring Senate B i l l  36 
unconstitutional .  The b i l l  required an annual ten cent per acre tax on 
Ifcommercially feasible iron are reserve deposits in this state , " unless the 
owner had mined at l e ast fifty thousand tom of crude ore during the previous 
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year . Failure t o  pay or late payment would result in a penalty and intere s t ,  
and if the tax remained unpaid for three years the mineral rights automat ically 
reverted t o  the surface owner . The writer of this opinion concluded that the 
" tax of ten cents an acre . • .  " was a property tax, violat ing Article VI I I ,  
Section 1 of the Wisconsin Constitution, requiring uniformity of taxation. 
( Judge Lewis Charles , December 1 8 ,  1975,  p .  6 )  

With regard t o  Chicago Northwestern e t  al . v .  Peterson and Miller, Bayfield 
County Circuit Court , December 1 8 ,  1975 , Judge Charles s t ated that three things 
were lacking: 

1 .  Due process of l aw--The mineral registration act s tated that if 
severed mineral rights were not recorded and fees p aid,  then 
these rights would revert to the owner of the surface rights , 
with no provision for any appeal . 

2 .  Equal protection--The amount of the registrat ion fee did not 
vary proportionately to the value of the rights being protected . 
Therefore, two people owning mineral rights of equal value 
could possibly have to pay unequal amounts of taxes t o  protect 
their continued ownership of several minerals .  

3 .  Uniformity of taxation--The tax imposed by Ch . 260 resul t s  in 
an improper claSSification and is nonuniform because it applies 
only to owners of severed mineral right s ,  violating Article 
V I I I ,  Section 1 of the Wisconsin Constitution. 

This decision leaves the state still groping to find constitutionally 
viable means of taxing mineral rights . 

In conclusion, several problems exist in Wisconsin because mineral rights 
are not being taxed : 

1 .  Taxing mineral rights is inequitable t o  other owners of real 
property . None of the assessors interviewed by Pinkovitz ( 1975) 
consider mineral ownership i n  their assessment s .  This is 
inequitable , s ince clearly mineral rights have some val ue 
apart from the surface estate,  and Sec . 70 . 3 2 ( 1 )  of the 
Wisconsin Statutes requires that mineral rights be assessed . 
In Pinkovitz ' s  study , several assessors were asked t o  
consider the hypothetical s ituation of two contiguous parcels 
of equal value identical except for the fact that the mineral 
rights to one have been severed while the surface estate of 
the other is intact . The unanimous reply was that under present 
practice the two parcels would be valued equally for property 
tax purposes . 

2 .  There i s  an inefficient and inequitable loss of property tax 
revenue to s t ate and local governments . Since mineral rights 
are not presently being taxed , the state and local governments 
are los ing a source of revenue . The state and local tax base 
is eroded , and therefore other kinds of real property are 
taxed at higher rates than would be the case if mineral rights 
were also included in the tax base . 
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There is an imp l icit as sumption that putting severed mineral rights on the 
tax rolls will increase the local tax base . However surface owners who do not 
own their subsurface mineral rights would l ikely c l aim that their assessment 
should be l owered by the amount of the severed mineral rights tax s ince 
presumably the surface and subsurface values are already included in the l and 
assessment . In this case the tax base would remain unchanged . But if an 
lIarm ' s l ength" market value for the subsurface is later obtained , then the 
value of the surface plus subsurface may increas e ,  adding to the local property 
tax base . Even if it can be assumed that adding severed mineral rights to 
l ocal t ax rol l s  will increase the tax base, the local tax revenues will hardly 
be affecte d ,  due to the s t ate shared-tax formul ae . 

Mineral Rights Taxation in Fifteen Selected States ( including Wisconsin) 

This section summari zed by means of a tabulation the present policies of 
fifteen selected states regarding the taxation of undevel oped severed and 
unsevered mineral interests in land and then highlights specific features of 
interest from these state s .  

These states were selected because they either gained statehood under the 
Northwes t  Ordinance (thus mineral rights passed from the federal government to 
state governments under s imilar laws , and later many of these rights became 
severed from the surface estate in a l ike fashion) or because they are states 
with s i gnificant metallic mining indus trie s .  

Letters were sent to people i n  state government , private law practice, and 
universities in Alaska , Arizona, California, Colorado, Idaho, I l l inOis , Michigan , 
Minnesota,  Montana,  Nevada ,  New Mexico, North Dakota ,  Utah, Wisconsin,  and 
Wyoming . The fol lowing questions were posed : 

1 .  I s  there a state or local property tax on undeveloped mineral 
rights in your state? 

2 .  Who assesses these mineral rights? 

3 .  What is the basis for taxation? 

4 .  Are there any special provis ions regarding the taxation of 
severed mineral rights? 

5 ,  Are there any special st atutory tax incentives afforded holders of 
mineral rights such as exemption from taxation, d ifferent ial 
property taxation at lower rates than other classes of real 
proper t y ,  etc? 

Results of the Survey 

The results of this survey are summarized in Table IV-I . In e leven state s ,  
namel y  Arizona, Cal ifornia, Colorado, Idaho, I l l inoi s ,  Michigan, Minnesot a ,  
Nevad a ,  New Mexico, Utah, and Wisconsin, there i s  a state or local property tax 
on at least some types of undeveloped mineral rights ( in theory, at least) . 
However ,  neither North Dakot a ' s nor Wiscons in ' s  is assessed in practice . In 
four of the e leven states mineral rights are state assessed , while in the 
remaining eight states these mineral rights are assessed by the local assessor. 
In Colorado, as a result of recent meetings of the Committee on Mineral Taxation, 
the Interim Committee on Property Tax Assessment Practice and School Finance has 
recommended that the Property Tax Adminis trator (a state officer) rather than 
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State 

Al_ 

Arizona. 

,... 
o 
o 

Calirorni& 

Colorado 

Table IV-l. Property ta:atlon of undeveloped mineral rights in f1fteen seleoted ltatel (including Wilconsin) 

I. There .. Property Tax 
on Undeveloped Mineral 
Right.? 

None on metallio. or 
nonmetallio •• 

Ye.. (5.. Arizona 
Revised Statu. Ann., 
Soo. 42-271 (1956) and 
Arizona Conatlt., Art. 9, 
S • ., . 1). However Arizona 
doe. not tax nonproduoing 
unpatented mining olaims 
for their mineral value, 
al th.ugh th0T ma,y bo 
taxed it tho SUl'f .... i. 
used for nonmtnaral 
purpoH8. 

Ye.. Real property 
subjeot to taxation 
inolude. &11 minee, 
min.rals, and quarr1e. 
in the land (So. 
Calit. Stat •• , Soo. 104). 

Yes. (S8e Colo. Rev1aed 
Stats., 197339-10104(4) 

Who A ••••••• These 
Mineral Right.? 

The as •• sBed valu­
ation 18 reviewed 
bT tho Stat. BoIU'd 
of Property Tax 
Appeal.. The State 
Tax Commission 88t. 
the tax rate, and 
taxeB are levied and 
colleoted in each 
oounty. 

The oounty &SBessor. 

Tho Mav ..... 80r. 

Baa18 for Tax&tlon 

Patented nonproduolng 
mine. and mining 
claim. and building. 
and 1DIprovements on 
e1 ther patented or 
unpatMted ola.1ma 
not being .pe .... ted 
ar' _ at 18% of 
market value, or at 
25% of market value 
it used tor oODlUer-
o 1al purposes or 
ronted tor 
rosident1al. use 

Fair market value 
t1Ine8 the 100&1 mill 
rate. 

30% or mo.rkot value 
tim •• tho loeal mill 
rate. 

Special ProviSions Ragarding 
the Taxation ot Sever.d 
Minoral Right. 

Nona. Deeds oonvey1ng or 
r68erv1.ng severed mineral 
oounty recorder,. ottioe in 
the DOunty in which the 
property io 8i tuatod, in the 
same ....,. and in the II8IDe 
l"8cord.. as any other de..-J 
oonveying real property. The 
only ditterenoe 1s that a 
oonveyanoe ot & severed mineral 
estate or eny other mineral 
property (such .... p&t.nted and 
unp&tentod mining claimS) would 
ueua1l;y be indoxed in .� need. 
of Mino. Index &II opposed to 
the Deeds ot Real Eetate Index. 

Tho Stat. Board of Equalizati.n 
reoOlllDends that unless there is 
good ov1denoe to the oontrar,y, 
severed undevlloped mineral 
rights be use.Bad ot zero 
valuo. 

All aevered mineral. r1ghta are 
taxed at 30% ot market value. 
If no market exists, or the 
value ot the mineral right. is 
unknown, then they are assessed 
at $1 per acre tar each eat, .. 
gor-y of 8evered minerals, with 
& $50 minimum. For metala, 
severed mineral interests were 
U8888ed a.t an average of $1.11 
per aero in 19?5; for nonmetals, 
$1.13 per &.ore . 

Speoial Statuary Tax Inoentive. 
(Disincontive.) 

Since mineral rights are not taxed, 
8uch proP4r� 18 subsidized relative 
to other real property. 

D1tterent1al taxation prov1de. tax 
1noent1ved for some olas.,. of land 
relative to others. For example, 
Cl .... B lond i. taxed at 25% or 
market value, whU' Clue 4. land 
18 _ at .nlT IB:to 

Nona. 

None. 



Table IV�l.--contlnued 

Stat. 

Idaho 

f-' 
o 
f-' 

Is There a Property Tax 
on Undeveloped Mineral 
Right.? 

Yes, 8xoept, at. al., 
pos8esS&ry rights to 
publio land. (Idaho 
Stats., Seo. 63-l05G), 
.... d nonpate'lted mining 
olaims (Seo. 6iS-106H) . 

Who Assesses These 
Mineral Right.? 

Patented mining 
olaims are asses.ed 
by the county 
assessor • 

-------+--------------_4__ 
IllinoiS 

Miohigan 

Yes. There i8 a looal 
propert,y tax on mineral 
rights, but no state tax. 

Yes. All estates in 
land, inoluding mining 
interests separately 
owned, must be assessed 
togother (111f.1h. State .,  
Se09. 211.1, 211.2, 
211.27). 

The looal assessor. 

Tho Stat. Geologist. 

Basis for Taxation 

Mines and mining 
claims, atter purohase 
from the U.S., are 
taxed at the price 
paid to the UgS. 
Otherwise, patented 
mineral righto are 
&Ssessed at whatever 
value he has valued 
other Uke land. 
Uaua.lly thi. typo of 
land 1s assessed at 
not 10 •• than $5 per 
acre and no additional 
value i. added tor 
reoreation use, 
summer home, or other. 
The OOUlty tax i. 001- i 
looted by applying a 
levy to the &Ssessed 
valuation. There 1s 
no stat. tax oolleoted 
from the asaeS8Illent of 
min Ing land. 

Taxes are oomputed by 
mul t1phying tho 100al 
tax rate by each one 
hundred dollars of 
aSSessed value. 
Assessed value is 
ropre.ented &8 a 
peroentage ot market 
value. 

The "true O&8e val uri' 
of mineral rights 
times the looal mill 
rate (Ant. No. 66, 
Public Aoto of 1963 ) .  

Speoial Provisions Regarding 
'i'he Taxation of Severed 
M1r.er&l. Rights 

All mineral rights reserved to 
any grantor, exoept the U.S. 
or the State of Idaho, by 
oonveyanoe ot any lands other 
than lands aoquired under the 
mining laws ot the UgSQ, Shall 
be assessed at not less than 
$5 per acro (S ••• 63-2801) .  

M[nera} rights held by several 
0_ are _.sod M<I tu.d 
in acoordanoe to the portion 
owned. 

Under Mioh. Stats., Seo. 211.6a 
and 21l.6b, mineral rights 
oonsisting ot metallio resouroes 
not developed or not in produo­
tion or whioh have not been 
explored shall be UlBaased 
se�tely trom the surface 
rights in the property, if 
such mineral rights and 
surfa.oe rights are owned by 
Be�tl owners, with 
exoeptions. The state 
&Ssigns a presumptive ��ue 
of $5 per aero to theBe 
severed mineral rights. 

Speoial Statuary Tax Inoentives 
(Disincentives) 

None . 

N'one. 

To enoour&ge exploration and develop 
ment or metallio mineral re80uroes, 
metallic mineral ore newly di800vered 
or prcven in the ground and not part 
of t.he property of an operating mine 
shall be exempt from t�e general 
property tax: for a. ma.x1mtID of 10 
years, or until it beoomes part ot 
the property of an operating mine. 
This provides a tax subsidy to 
owner. of undeveloped mineral rights 
�elatlv. to owner8 ot other real 
property. 



Table IV�l.--Cont1nued 

Stat. 

Minnelota 

>-' 
o 
'" 

Monton& 

Novada 

Is There & Property Tax 
on Undeveloped Mineral 
Right.? 

Yes. (See �nn. Stats. 
Secs. 272, 2731 and 298�. 

No. 

Yes, but one exception 
1s tmpatented m1ne� and 
mining olaims exoept 
possessory' olaims 

Who Assesses These 
Mineral Rights! 

Taxable minerals 
and uruninod ore are 

state assessed. 

The oounty a8aeaaor. 
Assessment is equal­
ized by the oounty 
board of equalization 
and the Stat. Board 
or Equalization, 
on appeal . 

BasiS for Taxat1cn 

Unmined iron orel 
except low recovery 
orel 1s designated 
&& C lase 1& real 
propertYI assessed 
of 50% of its market 
value I and taxed at 
the prevailing mill 
rat. (Minn. Stat'j Seo. 273.13, 1974 • 
klw renovery iron 
ores fall within 
C 1a58 la, but are 
valued at from 50% 
to 4&k% of markot 
valuo (Minn. Stato. 
Seo. 273.15-.16, 
1974) . Unminod 
taoon1 tea and iron 
sulphide. are to be 
assessed and taxed 
on the basis of 
value ; however, 
the tax D"q not 
exoeed $1 per aore. 
(Minn. Stats., Sec. 
298.26, 1974) . 

35% of full oaoh 
value time. the looal 
mill rat.. Th. 
oounty alseS80r 1& 
required to asHSS 
each p!tented mine 
in hi. county at not 
1 ••• than $500 (So • •  
362.030). 

Speotal Provisions Regarding 
the Taxa.tion of Severed 
11ineral Right. 

Chapter 650, Iews of 1973, 
Art. XX, a.rnenrled Hitmesota' 8 

1969 mineral registration aet 
(Minn. Stat •• 500. 93.52.58) 

by providing that anyone 
failing t. file Within tho 
statutor,y period would forfeit 
hi8 severed mineral 1nterests 
to the state (Minn. Stats., 
Soo. 93.55 (1874» . All 
severed mineral interests, to 
the extent they can be valued, 
are 8vBoaptib1e to ad valorem 
taxatio� under Mlnn. Stat •• , 
Seo. 272.04, 1974, in the same 
manner &8 other intereats 1n 
land. Severed mineral intereat_ 
not otherwi.e taxed are subject 
to a. tax of 25p' per aore per 
year, Gr $2 per interest per 
year, whichever is greater 
(Minn. St&ts., Seo. 273.131 

Subd. 2& (1974» . The oonoti­
tutionality of this amendment 
i� unoertain and awaits the 
Seoond Judicial Distriot 
Court' 8 deoision (oite Contos 
v. Herbst) . 

Nona. 

None. 

Speoial Statuary Tax Inoentlves 
(Disinoentives) 

None. 

Sinoe mineral rights are not �d, 
Buch property i8 subSidized relative 
to other real property. 

None. 



Table IV-l.--Continued. 

I s There .. Property Ta.x Speoial Provlalona Regarding 
on Undeveloped Mineral Who Asses.,. These the Taxation ot Severed Speoial Statuary Tax Inoentlvs8 

State Right.? MineP8.l Right.? Baais tor Taxation 11inerel Right. (DiSinoentivos) 

New Mexioo Yes, but see Ch. 165, The �l.w Mexioo The value of class Class one patented severed None. 
Law. of 1975, S ••• 72-29. Property Tax one nonproduotive mineral :lnterests are taxed 
Only patented. olass one Department,. or mineral property by applying & per acre value 
nonproduotive minera.l the a.ppropriate (nonopera.ted, pri- to the surfa.oe &.craG of the 
property 'tknown to county &8Se8sor. vately owned mineral property. Severed mineral 
oont&in mineral 8 in lands, reeerve.,. interests owned by ths U.S., 
oommeroially workable interest & several the state, or other govt t 
quantities or suob a. mineral produots when entities are not required 
charaoter as add present the property is known to be &ssessed. 
value to the land in to oonta.1n oommer-
addition to its value .ially workable 
1n other purpose�' are quantities ot minerals) 
taxed. (So •• 72-29-11, is det.ermined by 
NMiA 1953, 1975 Supp . )  applying .. per acre 

I-' value to the surfa.oe 
0 aores ot the property 
w (Seo. 72-29-11, NMiA, 

1953, 1975 SUPP . ) .  

North Dakota No, in practioe. The In theory, the The local mlll rate Seotions 57-02-24 and 57-02-26 Sinoe, in practioe, mineral rights 
intent at Seos. 57-02-24 local a.BseS80r. 1s to be applied to ot the North Dakota Century are not taxed, Buch property 18 
and 57-02-25, North market va.1t1�. Code require the 88�te subsidized relative to other real 
Dakota Revisod Code of 11stUlg and assessment of coal 
1943, is that mineral and other severed mineral 
rights be �d. interests. However, severed 
However, because of the mineral rights are rarely, if 
valuation problem, the ever, aase"sed tor real estato 
fraotionalization of tax purposes. During the last 
ownerShip of severed legislative session, several 
minorel right., the bills concerning the tax&tion 
inequitIes that would of severed mineral rights wore 
be oaused if only non- introduoed, but none peAaed. 
eevered mineral rights There is no requirement that 
were taxed, and con- severed mineral interests be 
tli.ting North Dakota registered, but typioally suoh 
Supreme Court deoisions, interests are regj8terad to 
looal assessors do not protect title. 
administer these 
statutes. 



Tabl. IV-l.--Conoludod. 

Is There a Property Tax Sp"c1al Provisions Regarding 
on Undeveloped Mineral Who Assesses These the Ta.xat1on ot Severed Speo1al St&tuar,y Tax Incentives 

State Rights? Mineral Right.? BaBis tor Taxation Minoral Rights (Di8incentives) 

Utah Yes. (See Utah Stats., Tho IDeal assessor. Mineral rights are None, since E.2.!h severed &rid None. 
So •• 59-5-57.)  &ssessed a.t $5 per unBevered mineral rights aro 

aore on all patented aBsessed at $5 per &ore on 
land, but no tax 1s all patented land, exoept land 
presently 1mpoaod on leased from the federal or 
land leased from the state government. 
state or tedGral 
government. 

Wisoonsin No, in practioe, The looal assessor. Market value times Seo. 700.30, wis. St&ta., Sinoe �1n8ral rights are not taxed 
although Ch. 70.32, the local mill rate. "Mineral Rights," and Sea. in practioe, such property is 
wis. Stata. appears 893.0?5, Wis. Statue, subsidized relative to other real 
to require that mineral "Adverse 'Possession of property. 
deposits �lch are Mineral Rights Defined/' 
potential mines or providing for recording of 
quarries be taxed. severed mineral rights with 

the Register of Deeds, the 
P3\V1Uent of an annual regis ... 

� 

tr&tlon foe ot 15; per &ore 
(with & $2 min1m\.lll) with 

� reversion to the surface fee 
, owner it the interest 1s not 

registered and the fee paid, 
was declared unoonstitutional 
by the B$yt1eld County Cireuit 
Court in December, 1975. 

Wyoming No, mineral interest None. Since mineral interests are not 
in lands 1s subJeot to taxed until production begins, 
&.SlJelllllnent only when suoh property 1s subsidized 
and as minerals are relative to other real property. 
produoed. 



the county assessor. 1 

Some states taxing mineral rights choose full market value a s  the basis for 
taxation , while others either assess them at less than 100 percent of full market 
value or use a base other than market value. (For example , New Mexico assesses 
class one undevel oped mineral rights by applying a per acre value to the s u�face 
acres of the property . )  Of the nine s tates which, in practice , tax mineral -right s ,  
eight ( C al ifornia, Colorado, Idaho, I l l inoi s ,  Michigan, Minnesota , New Mexico, and 
Utah) tax at least some types of severed mineral right s .  If no market value can be 
found for these mineral rights , then all except Cal ifornia m d  I l l inois assign a 
presumptive value to severed mineral rights of from $0. 25 per acre (Minnesota) to 
$5 per acre ( Idaho, Michigan, Utah) and in s ome cases a minimum presumptive val ue 
(Colorado has a $50 minimum , Minnesota a $2 minimum) . If no market value c an be 
found for severed mineral rights in Cal if orni a ,  then the State Board of Equal ization 
recommends that they be assessed at zero value . lIThe asses sment complies with the 
law to assess all privately owned property subject to taxation, and the zero assess­
ment s aves the time and expense of sending out a tax b i l l , s ince no b i l l  is rendered. I' 2 

Those five states wh ich do not in practice tax undeveloped mineral rights 
(Al aska , Mont ana , North Dakot a ,  Wisconsin, Wyoming) are implicitly subsidizing 
mineral property relat ive to other c l asses of real property. Arizona provides for 
differential taxation for s ome classes of mineral l and relative to others . To 
encourage exploration and devel opment of metallic mineral resources , Michigan statutes 
provide that newly discovered met a l l ic mineral ore proven in the ground and not 
part of the property of an operat ing mine shall be exempt from the general property 
tax for a maximum of ten years or unti l  it becomes part of the property of an 
operating mine . This provides a tax subsidy to owners of undeveloped mineral rights 
relative to owners of other real property (see Appendix I I ) . Although the question 
of whether these states tax leasehold interests was not fully explored , it was 
learned that Col orado taxes leasehold interests . 3 

Review of Contos v .  Herbst ,  A Minnesota Case of Spec ial Relevance to 
Wisconsin Mineral Taxation 

A review of Defendants ' Memorandum of Law, File No. 400979 , from the case of 
Contos v .  Herbst , District Court , Second Judicial Distric t ,  Ramsey County, Minnesota 
(dec i s i on f orthcoming) may be helpful for unders tanding s ome of the legal issues 
and constraints 
mineral right s o  
Art . XX ( 1 973 ) , 
(Minn. Laws Ch . 

in Wis consin and may be helpful in fashioning a tax policy for 
The case questions the constitutionality of Minn. Laws Ch . 650 
That act amended Minnesota ' s 1969 mineral registrat ion act 

829 (1969 ) , coded as Minn. Stat .  sec . 9 3 . 52-58 ) , which had required 
all persons cl aiming ownership of severed minerals to file a st atement describing 
their interest with the register of deeds or registrar of t i tles . The purpose of the 

1 Report to the Colorado General Assembly : Recommendations f or 1976 Committee on 
Mineral Taxation, Colorado Legislative CounC i l , Research Publ icat i,on No . 214 , 
November 1975 , p .  5 .  

2 Robert H .  Paschal l ,  Senior Petroleum and Mining Engineer , Assessment Standards 
Divi s i on ,  State Board of Equal ization, Sacremento , Cal iforn i a ,  letter to 
K . W .  E rickson , March 1 1 , 1976 . 

3 Colorado Leg islat ive Council , November 1975 , p .  9 .  

1 0 5 



requirement is 

• • .  to identify and clarify the obscure and divided ownership 
cond ition of severed mineral interests in this state. Because 
the ownership of many severed mineral interests is becoming more 
obscure and further fractionalized with the pass age of t ime , the 
development of mineral interests in this state is often impaired . 
Therefore , i t  is in the publ ic interest and serves the publ ic pur-
pose to identify and c l arify these interests . (Minn . Stat . sec . 9 2 . 5 2 ( 1 )  
(1974) ) .  

The basis for p l a intiffs ' action is two 1973 amendments to the 1969 mineral regis­
tration act . Firs t ,  to insure that severed mineral r ights would be registered , the 
legisl ature provided that anyone failing to file within the st atutory period would 
forfeit his severed mineral r ights to the state (Minn. Stat . sec . 93 . 55 ( 1974) ) .  
Second , and important for the question of Wisconsin taxation of mineral rights 
( severed and unsevered) , was the provision that severed mineral interests not other­
wise taxed be taxed at $0 . 25 per acre per year or $2 per interest per year, whichever 
is greater (Minn . Laws Ch . 650 Art . XX sec . 6 (1973 ) , coded as Minn. Stat . sec . 99 . 55 
( 1974) ) .  (See Appendix I I I  for the considerations which compelled the legislature 
to impose this particular tax on this class of property . )  

In summary , defendants '  arguments are as fol l ows : 

1 .  The taxation of severed mineral interests as a separate c lass of property is 
based upon reasonab l e ,  constitutionally permis s ible d i st inctions . (A Wisconsin tax 
on severed mineral rights would also have to meet this test of "reasonableness � " ) 
The legislature has broad power to c l ass ify property for tax purposes as long as the 
requirement has a rational bas i s .  The reasonable bas is for the separate classifica­
t i on of severed mineral int-erests is that taxation of such interests has proven to 
be impract ical , infe asib l e ,  and a failure . Although State law since 1905 has per­
mitted severed mineral rights to be taxed separately from surface rights and interests 
in real estate , the ability to assess only a minute fraction of severed mineral 
interests has created 

( a) c l as s  of property . • •  which , although not exempt from 
taxation , is not assessed for tax purposes and does not , 
therefore, contribute anything toward the cos t  of support­
ing the governments which protect and preserve the con­
tinued existence of the property (Minn. Stat . sec . 272 . 039 
( 1974 ) )  • 

" Having determined that this s i tuation was intolerably unfair , the legislature 
decided that if severed mineral interests were to bear any s ignificant share of 
the property tax burden, such interests would have to be taxed as a separate 
class and in a di fferent manner than other interests in land . ll l 

2 .  The taxation of all severed mineral interests which are not otherwise taxed 
at $0 . 25 per acre is permitted both by the uniformity clause of the state constitu­
tion and the equal protection and due process provisions of the state and federal 
const itut i ons . 

1 Contos v .  Herb s t ,  Ramsey County, Minnesot a ,  p .  1 3 .  
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Since 1906, the uniformity clause of the Minnesota s t ate constitution has 
embodied essent ially the s ame s t andard as the equal protect ion provis i ons of 
other s t ate and federal constitutions . The single principle expressed by each 
of these provisions is only that those s imilarly s ituated should be treated al ike . 
Ituniformity of taxation" consists of "the right to equal treatment in the appor­
tionmen t of the tax burde n .  

fl l 

The severed mineral interest t ax fulfills the purpose of the uniformity require­
ment and provides as much uniformity as reasonably can be expected under the 
c ircums tances . Neither state nor federal cons t itut ions require absolute , unvarying 
uniformity of taxation within a class , including a mathematically precise gradation 
of t ax according to value . Also,  even though the tax is identical for all other­
wise untaxed severed mineral interests regardless of their value , thi s fact al one 
under the correct rule of l aw does not render the tax uncon s t itutional . The degree 
of uniformity required depends on the particular facts of each s ituation. Certainly 
a considerable departure from absolute uniformity is permisS ible where the choice is 
simply between taxing the property in the manner in question or not being able t o  
tax i t  a t  al l o  Furthermore , the tax i s  uniformly nominal , the amount per acre or 
per interest being so small as to constitute no substantial burden to the owner of 
any severed mineral intere s t .  The purpose of the Minnesota uniformity c l ause is t o  
apportion the burden a s  j ustly as is practically possible . This purpose is achieved 
by imposing a s ingle, l ow flat rate t ax that burdens no one ' s  interest to any 
substantial extent , i . e . , a tax that is uniformly unburdensome . 

This is no more violat ive of uniformity than are substantially 
higher taxes carefully apportioned by abi l ity to p ay ,  value of 
property or s ome other s t andard . . • .  The propriety of p l ac ing 
a nominal assessed value on severed minerals has been upheld , 
and in fact j udiCially mandated , i n  cases where the actual 
mineral values could not be determined . 2 

This nominal tax is not imposed on every severed mineral interest regardless of 
value , but only on those interests that are not " valued and t axed under other l aws 
relating to the taxation of minerals ,  gas , oil ,  or similar interests . ,,3 The $ 1 . 25 
per acre t ax is therefore an alternat ive to the general system of mineral t axation ,  
which applies only when that system fails t o  tax a severed mineral interest because 
the value of the interest cannot be adequately determined or no minerals are being 
extracted from it . 

1 C ::mtos v .  
2 Contos v .  
3 Contos v .  
4 Contos v .  

The need for this alternative i s  illustrated by the ludicrously 
small proportion of plaintiffs ' severed mineral interests that 
have been subjected to ad valorem taxation in the pas t :  out of 
a combined ownership of 1 , 26 1 , 4 24 acres of severed mineral 
intere s t s ,  p l a intiffs paid ad valorem taxes on only 3 , 212 acre s ,  
or s l ightly more than 0 . 2% ,  i n  1974 • . . .  The $ . 25 per acre tax 
merely assures that severed mineral interests will at least pay 
s ome tax .  In effect the legislature has directed that severed 
mineral interests are to be t axed in relation to value or 
production where possible but that under no circumstances shall 
any such interest pay a tax less than $ 2 . 00 .  The t ax ,  then, 
operates as a minimum, or a "f loor" for severed m

'
ineral taxat ion 

general ly . 4 

Herb s t ,  Ramsey County, Minnesot a ,  p .  17 . 

Herbst ,  Ramsey County ,  Minnesot a ,  p .  27 . 
Herb s t ,  Ramsey C:ounty, Minnes ota, p .  29 . 
Herbst , Ramsey County, Minnesota , p .  30 . 
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(See Appendix I I I  f or further det a ils from Defendants '  Memorandum of Law . ) 

Also , the tax satis fied the due process clauses of the state and federal constitu­
tion s ,  since the obvious purpose of the severed mineral interest tax is to raise 
revenue , not to confiscate plaintiffs ' property. 

Property Taxation 

Many economi sts bel ieve property taxes tend t o  encourage depletion of mineral 
deposits rather than their conservation. First , wasteful mining practices may 
result from the owner ' s  ignorance of the nature , location, and extent of the entire 
ore body. Howeve r ,  i f  such wasteful mining techniques have occurred i n  Wiscons i n ,  
there is no pub l ic record of them. Second, s ince the property tax is an annual 
levy based on the mineral value of the land, i t  tends to induce lessees and owners 
to Ifmine from under the tax" --to commence mining earl ier than otherwis e ,  to extract 
ores more quickly once mining begins , and to take high-grade Ores and ores most 
easily mined firs t .  Insofar as mining from under the t ax discourages securing all 
the commercial-grade ore in the ground,  conservat i on of natural resources suffers . 

Some have suggested that property taxation of undeveloped mineral rights ( for 
example,  those being held by l arge mining comp anies under long-term, 99-year mining 
leases) may act as a f inancial incentive to mineral devel opment . For example , if 
mi neral resources are controlled by firms with monopoly power which retard current 
output rates in order to enhance price , then it is possible that a substantial 
property t ax on mineral depos i t s  in place w i l l  cause the monopolist t o  increase 
current output rates , with a consequent l owering of prices (Steel e ,  1967 , p .  245 ) . 
Steele bel ieves that this effect is l ikely t o  be minor, however ,  unless the t ax 
rate i s  quite high , demand is relatively elast ic , the marginal costs of increas ing 
the production rate quite low, and the interest rate relat ively low. If the quantity 
of resources to be recovered is fixed , a monopolist who is induced t o  produce more 
at l ower prices in earl ier years will logically produce the smaller remaining outputs 
in later years at higher prices .  Steele ( 1967 , p .  245) feel s that the regulation of 
monopoli s t ic practices as such would probably be a more efficient way of deal ing 
with this problem. 

But it must be noted that property taxes may be rather more 
effective in inducing utilization of properties which would 
otherwise be kept entirely idle for speculative purposes .  
Howeve r ,  the motivat ion for such speculat ion may be greater 
with regard to the ground-cent value of urban and suburban 
l and than in the case of mineral l ands . 

Presently there is an increasing amoung of mineral leas ing activity in Wiscon s in ,  
since companies are w i l l ing t o  pay substantial rents ,  royalties , and bo nuses to 
pass ive l andowners to obtain prospecting lease s ,  s ome of these lands have a prob­
abi l i t y  of containing economically exploitable depOSit s .  Some economists feel 
that ad val orem property t axat ion may retard exploration to ascertain the extent 
of a given depos i t .  Since an ad val orem tax i s  an annual levy upon the value of 
known underground minera l s ,  oWners and lessees hes itate t o  further examine the 
extent of their holding s .  However, Gaffney (1967 , p .  373) notes that prediscovery 
property taxes encourage l andowners to lease mineral rights they may own or t o  
prospect themselve s .  This will e ither ( I )  dispe l the i l lusion that their mineral 
rights are valuable , thus l owering their assessment , or ( 2 )  confirm it and lead t o  
their taxation and also exploitation. 
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CONCLUSI ONS AND RECOMMENDAT IONS 

The fol l owing opt i ons for taxing mineral rights are intended t o  secure tax 
revenues for the s tate , efficiently and equitably, consistent with constitutional 
constraints and with current thinking on the economic effects of mineral pr operty 
taxation on methods and timing of mining, and on mineral explorat ions .  

Option A .  Property Taxation Based on Market Value , or Taxation Based on 
a Presumptive Value , Plus Adjustment of Other Property Value s .  

The local assessor would have authority t o  request information ,  either as 
part of the registrat ion process or separately and periodically, of owners , 
lessees , or lessors ab out what they know about mineral values . If the answer 
is "nothing" --anct measured by acreage it w ould be "nothing" for much of the State , 
unt i l  more is known about Wisconsin ' s  mineral resources--some minimum fee, or 
presumptive value , could be assessed a t  say $10 per acre . This is done in a 
number of s t ates . The particular level for the presumptive value might be found 
by reference to actual sales and actual transfers of mineral rights from one 
party t o  anothe r .  

T o  continue t o  treat mineral rights as if they h ave zero value is clearly 
incorrect . Mineral rights do change hands , and often sellers of surface lands 
reserve the mineral rights for themselves unless they are paid an extra price 
for them. Thus the problem is to define a practical minimum which the courts 
would regard as equitable . Presumably, the legis lature could decide on an 
appropriate value, for legislators would be quite capable of determining 
property values for their distric t s ,  or the determination of an equitable value 
might be left to the local assessors . 

If the assessors have been valuing only the surface property and not the 
underlying minerals ( i f  any) , and have been treating one farm j us t  like another 
without taking into account the presence or reservation of mineral right s ,  then 
they would make an adjustment between otherwise l ike farms so that those without 
mineral rights would be assessed at less than those with rights by the amount 
of which the rights were assessed , thus meeting the constitut ional uniformity 
of taxation provision under Article V I I I ,  Sect i on 1 ,  of the Wisconsin Const itution . 
It is the present procedure which violates equity,  exempting mineral rights and 
thus over-taxing surface owners . 

Since this would be a departure from current procedures in most count ie s ,  
the State might assist as sessors in the transit ion , both t o  aid mlnlng develop­
ment and to promote an orderly and equitable p l ac ing of mineral rights on the 
tax rol l s , by these means : 

1 .  Educating the public--conducting local informational sess ions 
explaining what is going on, and why, and point ing out that 
this may mean benefits for the owners of farms who do not own 
the subsurface mineral rights , as well as taxes for those who 
have owned their subsurface minerals and have not paid taxes 
on them a l l  these years . For mining companies , this would 
greatly facili tate the locating and securing of the mineral 
rights they need . The owners of mineral rights , once properly 
registered , would also benefit by receiving more offers from 
exploration companies . 
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2 .  Working with the assessors--there would be technical problems of 
sett ing registrees , and s o  forth, in which the Department of 
Revenue has some expertise . Also,  professional assessors may be 
required t o  help local assessors get set up t o  d o  the job by 
assist ing in developing assessment procedures ,  helping train 
exist ing and new personne l ,  and so forth . 

One may quest ion the use of taxation as a means of exped it ing mineral rights 
registration. One argument is that if a tax is levied on severed mineral r ights , 
then if the severed mineral rights are not registered, these rights would revert 
to the county through t ax del inquency proceed ings . Therefore, to prevent this 
loss of property rights , mineral-rights owners would be incl ined t o  register 
their intere s ts . It is thus argued that without such a tax del inquency mechanism, 
l ittle registration would t ake place . However, escheat or other methods suggested 
in Chapter I I  could be used to establish title to severed mineral interests if 
a tax or mineral registrat ion fee is not levied . 

Option B .  Market-Enforced Self-Assessment of Unsevered Mineral Righ t s .  

This has previously been mentioned i n  regard t o  the registration scheme 
whereby registrat ion would be a quid pro quo for mineral zoning. In this p l an ,  
registrat ion of severed mineral rights and the existence of a market value for 
them would be a quid pro quo for the zoning of the land for mineral devel opment . 
More generally , whenever an arm ' s length market value for mineral rights cannot 
be determined (because of a lack of sales of comparable property) , the law could 
allow the mineral rights owner to set the value for these rights but require him 
to offer them for sale at this price . First option might go to the owner of the 
surface estate . 1 

Option C .  State Use of Eminent Domain t o  Obtain Ownership of 
Unregistered Severed Mineral Rights , with Compens ation .  

This plan calls for a fundamental change in the structure of property rights ,  
and may be regarded as an alternative t o  state taxation of privately owned 
mineral righ t s o  The State of Wisconsin would exercise its p owers of eminent 
domain and declare that it owns all unregistered mineral rights in the Stat e .  
Eminent domain requires the showing of a public purpose a s  well a s  compensat ion . 

The s howing of a publ ic purpose should not prove difficul t .  Among the 
public purposes that would be advanced are the following: 

1 .  Encouragement of mineral conservation through firming up and 
clearly establ ishing property rights in the State ' s  mineral 
r e s ources--that i s ,  identifying and clarifying the obscure and 
divided ownership cond itions of severed mineral interests in 
the s t ate (promoting security of tenure ) . 

1 Such "market-enforced self-assessment" has been proposed for less developed 
countries ; it is provided now under Florida l aw .  An owner who obj ects to a 
value pl aced b y  the assessor may declare a lower " full market" value , but 
he must offer to sell the property at that lower value, at an advertised 
public auction. If a buyer appears , he must sel l .  See Strasma , J. ( 1 965 ) ,  
and Holland and Vaughn (1967) . 
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2 .  Promoting the orderly and effic ient exchange of these mineral 
rights by making it easier for mining companies to identify 
with whom they must bargain ( l owering transaction costs , making 
it easier for private l andowners to establish their property 
rights and helping them anticipate future land-use conf l icts . 

3 .  Aiding s t ate and local l and-use pl anning ; in particul ar , 
knowing who owns mineral rights would be an invaluable aid t o  
s tate and local land-use pl anners who might be considering a 
mineral resource zoning plan , as suggested in this report . 

4 .  Securing revenues for the State ' s citizens for the extraction 
of a natural resource currently left idle through doubt as 
to title , rather than for s ound economic reas ons . 

5 .  This may also be regarded as a logical extension of State 
owne rship of minerals under the beds of navigable lakes . 

The law would provide that a person claiming ownership of mineral rights 
must file suit and show proof of titl e ,  to assert these rights with the county 
register of deeds , within a specified t ime period of say three years . Advertis ing 
in nat ional mining j ournal s ,  in newspapers both within and outside Wiscons in, 
and in other pub l icat ions would advise possible owners of this requirement . If 
the rights are unclaimed , they they would revert to the State Q Howeve r ,  a person 
may file suit to assert his right in a mineral interest after the init ial s t atu­
tory three-year period , for a period not to exceed say seven years . If he wins 
the sui t ,  then he would be entitled to just compensation but not to the restitution 
of the mineral rights themselves ; valuat ion would be at the value of the rights 
at the t ime the law was promulgated , and not at any higher value result ing from 
subsequent exploration. Compensation should not be expensive for the State , as 
royalties paid t o  the State should amply cover the value of rights whose owners 
belatedly appear . 

One quest ion here concerns whether the State or the county (under tax 
del inquency proceedings , perhap s )  should acquire t itle to unregistered mineral 
rights .  This requires further cons ideration. 

Option D .  Differential Taxation of Mineral-Bearing Land . 

Article VI I ,  Section 1 of the Wisconsin Cons titution sugges t s  the pos s ibil ity 
that a differential (nonuniform) property tax on mineral rights could be enacted 
by the legis lature : 

The rule of taxation shall be uniform but the legisl ature may 
empower c i ties , vill ages , or towns to collect and return taxes 
on real estate located therein by optional methods . Taxes shall 
be levied upon such property with such classif ications as to 
forests and minerals including or separate or severed from the 
l and , as the legis l ature shall prescribe . (Emphas is added) 

Such d ifferential taxation could be a means of 
ment of mineral-bearing lands at the county leve l .  
promote development ,  while l ow taxation would not . 

I I I  

influencing the rate of develop­
High taxa tion would l ikely 



I t  appears that whereas only one class ification of agricultural l and may 
be established for purposes of property taxation (that is , all agricultural land 
must be c l as s if ied in the s ame c ategory, as all l and in a conservancy district 
must be taxed at the s ame uniform rate ) ,  more than one classificat ion of forest 
and mineral land may be established . 

Among the possible classifications wo uld be one class consisting of land 
whose mineral rights are unsevered , and another whose mineral rights are severed . 
A cons titut ional requirement of equal protection is that there be a reasonable 
bas i s  for these c l assif icat ions . As in the Minnesota case of Contos v .  Herbst , 
a j ustification for taxing severed mineral rights as a separate cl ass of property 
is that only a minute fraction of severed mineral rights are assessed for tax 
purposes ( although they are not legally exempt from taxation) due to problems 
of ascertaining ownership , technical valuation problems , etc . I f  severed 
mineral interests are to bear a share of the property tax b urden , then such 
interests would have to be taxed as a separate clas s  and in a different manner 
than other interests in land . Unsevered mineral rights could also be assessed 
on an ad val orem basis as any other property , as is current practice ( in theory) . 
Severed mineral rights could a l l  be valued for tax purposes at a certain value per 
acre , or they could be divided into two classifications : ( 1 )  those whose market 
value is known , and (2)  those of unkown market value . Those of known value would 
be 30 assessed ; the rest , whether or not their owners are ident ified , would be 
assessed at the certain v alue per acre . Alternatively, instead of assess ing severed 
mineral rights of known market value and applying the local property tax rate , 
these rights could s imply be taxed d i rectly at a certain value per acre . 

Since this per acre tax is probably s t i l l  a property tax and not an excise 
tax , it would be subject to the uniformity of taxation provisions of the Wisconsin 
constitution. An Attorney General ' s  opinion of January 8 ,  1974, s t ates that the 
uniformity requirement still applies within the permitted classificat ions . Uniformity 
of taxation under Article VI I I ,  Section I of the Wisconsin Cons t i tution requir es 
substantial uniformity of rate based on value. If a per acre tax were l ieved on 
al l severed mineral ri�hts ( including those of known market value and those of 
unkown market val ue ) ,  then this tax would l ikely be declared uncons titutional . 
However ,  if severed mineral r ights could be reasonably grouped into these two 
class ifications (those for which an arm ' s l ength market value can be found and 
those of unknown market value) , then those of unknown market value could be taxed 
on a per acre basis . l It would thus appear that taxation is substantially uniform 
within each of these two c l assif ications . 

The Minnesota legisla ture concluded that the taxa t ion of severed mineral 
interests in the s ame manner as other realty has proven to be impractical , infeas ibl e ,  
and , i n  short , a failure . Consequently, Minn. Stat . sec . 273 . 13 ( 2a) ( 1974) provides 
that severed mineral rights of unknown value be subjected to a $0 . 25 per acre tax 
per year , or $2 per interest per year, whichever is greate r .  The constitutionality 
of this and other provisions is presently being decided i n  Contos v .  Herb s t �  

I t  i s  important t o  note that the Minnesota and Wisconsin State Cons titut i ons 
diffe r  s ignificantly with regard t o  the uniformity princ ip l e .  Therefore , what may 
be upheld as constitutionally valid in Minnesota may wel l be invalid in Wisconsin . 

I Such a tax per acre would most l ikely be cons idered a property tax and not an 
excise tax . 
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Option E .  Property Taxation Based on Market Value , or Taxation Based on a 
Presumptive Value , Plus State Conf iscation of the Mineral Estate . 1 

Where possible , mineral rights would be assessed l ike any other real property.  
If the market value of mineral rights i s  undetermined , then a per acre presumptive 
value would be assessed . If either the property tax based on a known market value 
or the per acre presumptive value is not paid, then the state would put the mineral 
interest up for sale for del inquent t�xes ,  giving the owner of the surface first 
right of refusal . 

If registration of mineral interests is required, i t  will be relatively easy 
to check for delinquent t axes , just as it is easy now to d i scover surface ownership 
and tax respons ibi l i t y .  If mineral registration i s  n ot required o r  i f  the mineral 
rights s imply have not been registered , the surface owner can esc ape or reduce his 
tax respons ibility by proving through a title search that he does not own the 
mineral estate . It is not necessary to prove who currently owns the mineral rights , 
but only that all or part of them were severed at s ome time . If the surface owner 
can show that the estate has i n  fact been severed, then it i s  up to the mineral 
owner to assert his claim by paying the taxe s .  If he doesn' t show that the estate 
has been severed , then after a specified period the state can conf iscate the estate 
for del inquent taxes a nd  e ither sell or hold the mineral righ t s .  

This system, i n  effec t ,  removes the necessity for registrat ion of severed mineral 
interests , al though registrat ion is still highly desirable . It provides a mechanism 
for removing cl ouds on titles , makes possible the reunificat ion of severed estates ,  
and provides an indirect system for the registration of mineral rights (that i s ,  
the tax rolls ) . 

No dollar value was specified for the presumptive tax . If the value is high, 
s ay $5 per acre , then speculators would be d iscouraged , as the tax for the mineral 
r ights on a 40-acre tract would be $200 per yearQ By the s ame token, surface owners 
would be reluctant t o  pay $200 per year for mineral rights of unknown or probably 
zero value . Therefore they would probably not buy them from the State , thus defeating 
the objective of reuniting severed estates . The state would end up with most of 
the mineral rights , as it would be hard to rationalize the l arge expenditure for a 
worthless ent ityo Furthermore , many landowners would very l ikely let the tax go 
del inquent , thus losing the rights they already own . However ,  there would be great 
incentive for the l andowner to determine whether he owned the mineral rights and 
was therefore l i able for the tax .  

If the tax is low ( $0 . 10 per acre ) , the opposite i s  true. To save $4 per year 
on his tax b i l l  may not be incentive enough for the landowner to try to prove that 
he does not own the subsurface � But it is relatively cheap for both l andowners and 
speculators to acquire the r ights .  The answer must be s omewhere between, $5 per 
and $0 . 10 per acre , or other incentives or dis incentives for registering severed 
mineral interests must be added c 

1 Suggested by Will iam Pinkovit z ,  Department of Agricultural Economic s ,  University 
of Wiscons in-Madison .  
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APPENDIX I :  TAXAT ION OF METALLIC MINES 

Taxes are but one of many factors which a private firm considers in making 
dec is ions about when to commence mining , rate of product ion, cut-off grade , method 
of mining , and so forth . Other factors include the geol ogy of the deposits , trans­
portation economic s ,  the business climate in the state ,  ava ilability of a skilled 
labor force , the prevailing wage rat e .  Various land-use pl anning t ools like 
transfer of development rights , zoning, and special l and-use permits have been 
d i scussed and may also be used by government to try to encourage socia l ly more 
appropriate timing and methods of mining. 

A Special Study Committee on Mineral Taxation, created under Ch . 283 sec . 4 ,  
( 1973) Wis .  Laws recommended specific changes in the form of a t ax p ackage designed 
to secure tax revenues efficiently and equitably from present and future me tallic 
mining operations in Wiscons in. 

The package included a provision which would have affected the reservation of 
mineral land s , in that it would have estab l i shed a net proceeds tax in l ieu of a 
property tax on the value of minerals in the ground . This would be in addition to 
property taxes already paid on surface property and improvement s .  

Under existing l aw (Wis . Stat . sec. 70 . 91 t o  70 . 98 ( 1973 ) ) ,  low-grade iron-ore 
property receives special attention. The State Geologist is required to certify 
t o  the Department of Revenue the mineral and iron-mineral l ands that shall be 
included in the low-grade iron-ore propert y .  

The law s t ates (Wis .  Stat . sec . 70 . 91 ( 1 )  ( 1973 ) )  that "beginning with the first 
year in wh ich , prior t o  May 1 ,  construction of a pi lot or commercial plant for 
beneficiation or tre atment of l ow-grade iron ore shall have commenced and up t o  
and including the f i r s t  full calendar year of produc t ion o f  merchantible concentrate 
from the l ow-grade iron ore property on e i ther an experimental or commercial basis , 
such unit of l ow-grade iron are property shall be taxed in each year" by a severance 
t ax of 1 . 5  percent of gross proceeds of mining. The Secretary of Revenue shall 
notify the local asses sor of the taxation dis trict wherein such lands are located 
that the lands s o  des ignated are t o  be removed from the local property assessment 
rol l s . In the event productive capacity of the beneficiation or treatment plant is 
later increased , the State Geologist shall determine what addit ional acreage of 
mineral and nonminera1 lands shall be included in such l ow-grade iron-ore property 
on account of such an increase . 

Producers of l ow-grade iron are are the only mining operators in the s t ate , 
under current laws , who are exempt from paying the property tax during mining years . 
The two currently operating zinc-lead mines in southwestern Wiscons in pay property 
taxes on their land and improvements (with machinery and eq nipment exempt) , as would 
a future copper mine. ( It is notable that the Statutes presume that the iron-ore 
rights are on the property tax rolls . )  

Producers of low-grade iron are are the only operators who are exempt from 
paying a general property tax on stockpiled ore ,  concentrate , p ower generating 
facilitie s ,  and lands bearing low-grade iron are sufficient to maintain capacity 
of the operation of the mine . Copper mining operations pay property taxes on the 
value of the surface and improvements , but not on the are in place . Zinc-lead 
operations pay the general property t ax on the val ue of the surface and improvements 
and on the ore in place . Machinery and equipment of copper and z inc-lead mines are 
exempt (Wis . S t at . sec . 70 . 995 , " State As sessment of Manufacturing Property , " ( 1973 ) ) .  
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Under these conditions it i s  necess ary to consider the economic effects of a 
mineral property tax on the reservation and development of mineral depos i t s .  For 
example , why not apply the property tax to ore in the ground for operating mines? 

Many economists ( S . V. Ciriacy-Wantrup , Harold Grove, and others) suspect the 
property tax on ore in reserve for operating mines of accelerating depletion 
because the taxpayer may reduce the tax base by exhaus t ing i t .  Gaffney ( 1967 , p .  369) 
believes that the effect i s  overstated and qui te weak for several reason s .  Fred 
Peterson (1974 , p .  1-21 ) notes that the effect of the property tax when investment 
and exploration are also included in the analysis may be to reduce i t s  capital stock 
or proven reserves to decrease the ir tax base , so the effect on the extraction rate 
might be uncertain.  Gaffney ( 1967 , p .  371) , however ,  concludes by saying tha t ,  in 
spite of his previous s t a tement ,  there remains some tendency for property taxes on 
the ore in the gro lUl.d (" in situ" values) to accelerate depletion.  

Concerning the economic effects of property tax on mining methods , Lacy ( 1969 , 
p .  2 )  notes that a property tax on a low-margin mining operation may, if high enough , 
eliminate any normal profits to the firm, even at ful l capac ity . The operator 
would be forced e i ther to ( 1 )  close down the mining operation as unprof itable or 
(2)  raise the cut-off grade and select ively mine only the higher grade material . 

This second alternative i s  available t o  the firm only if the depos it i s  of such a 
nature that cut-off can be raised wi thout resorting to highly selective mining 
methods and appreciably rais ing mining costs . 

Rai s i ng the cut-off (the minimum grade of ore which it is profitable to mine 
to compensate f or property taxes ) ,  with the possible accompanying rise in cost 
because of the required selectivity of mining , has the effect of markedly lowering 
the ore reserves in the bulk l ow-grade deposits . This effect i s  much less on small 
and rich depos i t s . 

Lake ( 1 9 6 2 ,  p .  164) note s ,  

There i s  n o  public record t o  show that i n  Wisconsin there 
was felt widespread inducement t oward wasteful operations of 
this na ture • . . •  Howeve r ,  it is possible that considerable 
mining from under the tax occurred . • .  in the zinc region after 
1900--and quite possibly before--fee owners commonly leased 
their land to mining companies for a flat royalty per ton of 
ore mined. In 1911 the Wisconsin Conservation Commi s s i on 
pointed out that this situation encouraged s ome lessees to 
mine only the high grade ore .  They left in the ground low 
grade ore which cost more per ton of refined metal to produce . 
The low grade ore was left because it required the s ame royalty 
payment to the lessor as a t on of high grade ore . The com­
mission reported that !l in the zinc dist rict closer mining i s  
done in the c a s e  of those companies who own the fee than those 
operating on the lease system . " Here , then, was an instance 
where mining from under a royalty influenced mining practices 
and resulted in l os s  of usable ore. 

The Spec ial Tax Comm ittee concluded that all mining companies , including 
producers of low-grade iron ore , should pay property taxes on all s urface 
property and improvements and that the exempt ion on machinery and equipment 
should be returned . This is c on s i s tent with the property t ax treatment 
afforded other manufacturing firms in the state . The machinery and equipment 
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exempt ion is considered by some t o  be an incentive to mob il e  firms to locate 
and produce in Wisconsin . 

There are serious obstacles t o  assessment of the value of minerals in the 
ground for property tax purpos e s .  Notable among these is that under the s tatutory 
provisions for equal treatment, i t  c an be assumed that the method used for eval� 
uation would have to be applied t o  all lands equally and to all minerals equally . 
The di fficulties and cos t s  of developing the information necessary to make such 
an equitable evaluat ion of all l ands would be large and l ikely prohib itive in terms 
of the S t ate budget . 

In principle , a property tax could be levied on the entire value of a mine 
( l and , improvement s ,  and the ore in the ground) and on undeveloped reserves in 
the ground 0 Apart from the economic drawbaCks cited , the exact value of the ore 
in the ground is quite difficul t to ascertain. A local assessor could guess the 
amount of are in order to ob t a in the property tax asses sment . I n  so d oing the 
government would impose a gamble with the f irm. If the government over-es t imated , 
the firm would l ose , and , if the government under-estimated the firm would gain . 
The firm would bear much of the risk of misestimation. The risk could be lowered 
by provision for ex post facto readj ustment , but this s i t uat ion becomes complicated 
and subject to manipul ation for private benefit . 

Alternatively , the government could avoid trying t o  guess the amount of 
mineral in place by simply taking a share of the ore as it is extracted. 

Presentl y ,  Wisconsin, l ike Minnesot a ,  has separate severance taxes on low­
grade iron are , copper , and other metallic ores . For a fully operational l ow-grade 
iron-ore mine , the tax is 1 . 5  percent of a five-year average value . The value of 
the ore--in pellet form--is the Lake Erie price less fre ight cos t s ,  commiS Sions , 
loading cost s ,  and other a llowable expense s .  For copper and other me t al l ic minerals 
f rom a fully operational copper mine , the tax is 1 . 5  percent of the market value 
(gross proceeds) . The mining company submits this market value , basing i t  on 
company monthly reports and a pub l i shed average price at the refinery. 

With a severance tax--an excise tax " imposed for the privi lege of sever ing 
natural resources from the soil"--the government shares the risk with the firm 
that discovery will be l arge or smal l ,  and thus the government reduces s ome of 
the burden of the gamble to the firm and avoids most of the l ater l it igat ion and 
bargaining between the government and the firm. 

In add ition t o  its risk-sharing characteristics , the severance tax defers 
the tax unti l  production ( a  great advantage to the firm) . 

A l s o ,  s ince severance taxes tend to postpone product ion as well as the tax, 
compared with a property tax the tax is unpopular with conservat ionist s ,  for 
under the property tax a f irm may want t o  mine and get out quickly in order to 
lessen the number of years in which i t  must pay the tax. The following are the 
economic effects of a net proceeds , severance tax. 

1 .  A tax on net proceeds is perhaps the best measure of the f irm ' s  ability 
t o  pay, as it allows for varying costs and dif fering qualities and quantities of 
output . Since the tax f al l s  upon the mine ' s  profitability,  it encourages the mining 
of low-grade ores and high-cost depos i t s ,  which other taxes might discourage . 

2 .  Revenue returns are potent ially uns tabl e ,  as net proceeds vary due t o  

price fluctuations , output ,  and cos t changes . Under the progress ive net proceeds 
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t ax ,  revenues collected vary by a significantly greater percentage than d o  net 
proceeds . The net proceeds severance t ax produces sub stantial revenues in years 
when both prices and the company ' s  ab il ity to pay are up and yields small revenues 
in lean price years . The s t ate shares windfalls (gains and losses) with the mining 
f i rm wi thout di sturbing the rate structures every few years . Such a s t able tax 
s tructure is welcomed by mining companies . This effect can be somewhat amel iorated 
by taking a moving average of net proceeds . The problem of variable revenue might 
be smoothed out by the investment and local impact fund (bas ically a trust fund) 
suggested by the committee . Howeve r ,  frequent and extensive fluctuat ion in revenue 
from a progres s ive net proceeds severance tax may not be serious at al l ,  for fluc­
tuation in revenue , when it coincides with general bUSiness fluctuations , might be 
regarded by some as an advantage of the tax rather than a disadvantage . 

3 .  Severance taxes , by a l l owing the government to share with the firm the r isk 
that the ore body will turn out to be large or smal l ,  avoid many of the problems of 
l i tigation and bargaining between the government and the firm that ore present under 
the property t ax .  

4 .  Conservat ion of a mineral resource occurs when the equilibrium rate of 
recovery is increased . Thus , conservation involves the red istribution of product ion 
from the deposit in the direction of the future or the expansion of the ultimate 
amount of total production from the ore depos it by lowering the crit ical grade and 
quality of acceptable ore, or both . Eithe r  of these adjustments in production 
lengthen the economic life of the exhaus t ible mineral deposit and delay the entry 
into new deposits . 

Lockner ( 1962 , p .  349) note s :  

. . •  i f  the progress ive n e t  profits tax does cause any adjustments 
in decision making by the mining firm , it tends to decrease the 
equil ibrium rate of recovery,  tends to increase the equil ibrium 
level of recovery and, in the case of the mining monopol i s t ,  tends 
to increase the price of the mineral resourc e .  Such an effect tends 
to lengthen the economic l ife of the mineral resource , a fund 
resource , and postpones the date of entry into new deposits , thereby 
promoting conservation in the extraction of the mineral resource . 
The occurrence and size of the adjus tments would appear t o  depend 
on the character istics of the tax rate schedule , the amount of 
annual profits and , in the case of the monopol ist , the nature of 
its revenues ,  cost s ,  and pricing and production policie s .  

5 .  A severance tax i s  generally based on rel iab l e ,  equitable ,  and easily 
accessible information and d'.oes not require estimates based on meager knowledge 
or no knowledge of the res ource or on unknown future cond i t i ons of marke t ,  
technology, environmental regulations , social concerns , and other factor s .  

Given the problems of assess ing the value of underground minerals f o r  property 
tax purpose s ,  a severance tax would appear to be preferable and certainly more 
workable . The tax base could be adjusted to approximate the mineral "property tax 
equivalent . 

If 

I n  contrast t o  mineral property taxe s ,  or to specific or gross proceeds 
severance taxe s ,  the net proceeds severance tax generally promotes efficiency of 
extraction and conservation of metallic mineral resource s .  
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Basically , the committee ' s  net proceeds tax proposal resembles Utah ' s  "net 
proceeds of mines If tax . Utah applies a flat rate tax t o  the net proceeds of 
mining al l metallic minerals .  I t  uses the "gross val ue of ores or meta1s lf--less 
cost of mining, treatment , transportation, equipmen t , adminis tration ,  and s t ate 
and local taxes--to arrive at net proceed s .  Among other items , the mining company 
may not deduct the cost of the mining property or any payments for legal expense , 
interes t ,  mining royalties , depletion, or depreciat ion . 

The committee ' s  proposal basically defines net proceeds as sales less the 
direct costs of mining and process ing . Indirect cost s ,  such as parent company 
expenses ,  would not be deduc t ibl e .  A progress ive tax rate with multiple brackets 
was suggested , with the first $500 , 000 of net proceeds exempt from the tax . 

Proposed Distribut ion of Net Proceeds Taxes 

State share 

Local share 

Shared taxes 

Investment and local 
impact fund 

50% 

50% 

25% 

25% 

The committee recommended that revenues be divided equally between the State 
and local units of government . The investment and local impact fund is a relat ively 
new approach to reimbursing local units of government for the social and economic 
costs rel ated to mining. It is a s ingle accoun t ,  not a fund for each mine locati on. 
It would be administered by a State board appointed by the governor and would be 
d i rected by law to distribute funds on an annual basis to local units of government 
that are impacted by mining. Communities imp acted by mining activity would become 
e l igible for funds by s imply sending a claim t o  the board on an annual bas i s .  

The chief advantage of an Investment and Local Impact Fund 
is that communities can be provided adequate funding for the 
impact of mining. Rather than S Ome per capita on percentage 
p ayment that may or may not adequately compensate the community, 
the board can distribute funds on a need basis s o  that the 
communities are properly compensated . An add itional advantage 
is tha t funds Can be invested over a period of time in order to 
build an economic base for a community at the t ime the mining 
operation ceases . By investing money over a period of years , 
a community can be prepared for the eventual loss of economic 
activity in the area when the mining c ompany leaves . 

The board would be comprised of five member s ,  including 
three local of ficials (two municipal officials ) ,  one state 
official ( revenue secretary , )  and one private cit izen . The 
members would be appOinted t o  two-year s t aggered terms (Milbourne , 
197 6 ,  p .  1 2 ) . 

APPEND IX I I :  EXCERPTS FROM MICHIGAN STATUTES ON M INERAL RIGHTS TAXAT I ON 

21 1 . 24 Property tax assessment rol l ;  time , contents , method 

Sec . 24 . Procedure and form. On or before the first Monday in March in each 
yea r ,  the supervisor or asseSSOr shall make and complete an assessment rol l ,  upon 
which he shall set down the name and addres s  of every person l i able to be taxed in 
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his township or assessment distric t ,  with a full description of all the real 
property therein l iable to be taxed . If the name of the owner or occupant of any 
such tract or parcel of real property is known , he shall enter the name and addres s  
of such owner o r  occupant as i n  this act provided , oppos ite t o  the description 
thereof ; in all other cases the real property described upon such roll shall be 
assessed as " owner unkown . " A l l  cont inguous subdivis i ons of any section that are 
owned by 1 person , firm or corporation ,  and all unimproved lots in any block that 
are contiguous and owned by I person, firm or corporation shall be assessed as I 
parcel , unless demand in writing is made by the owner or occupant to have each 
subdivision of the sect ion or each lot assessed separate l y ;  but failure to assess 
s uch contiguous parcels as entireties as herein provided shall not invalidate th e 
assessment a s  made Q Each description shall show as near as may be the number of 
acres contained in i t ,  as determined by the supervisor. It shall not be necessary 
for the assessment rol l to specify the quantity of l and comprised in any t own , c ity 
or village lot . The supervisor shall estimate , according to his best information 
and j udgment , the true cash value of every parcel of real property and set the same 
down opposite such parcel .  He shall also est imate the true cash value of all the 
personal property of each person, and set the same down opposite the name of such 
person. In determining the property to be assessed and in estimating such value , 
he shall not be bound to follow the st atements of any person, but shall exercise 
his best j udgment . Property assessed to one other than the owner shall be assessed 
separately from his property and shall show in what capacity i t  is assessed to him, 
whether as agent , guardian or otherwise . Two or more persons not being copartners , 
owning personal property in common , may each be assessed several ly for his portion 
thereof . Undivided interests in lands owned by tenants in common, or j oint tenants 
not being copartners , may be assessed to the owners thereof . 

Metallic mining properties and right s ,  exemption, assessment , alteration, 
appeal . The state geologist , or his duly authorized deput y ,  sha l l  determine , 
according to his best information and j udgment the true cash value of the met a l l ic 
mining properties and mineral rights consisting of metallic resources which are 
either producing , developed or have a known c omme rcial mineral value , including such 
surface rights and personal property as may be used in the operation or devel opment 
of the property assessed , also including any stock pile of ore or mineral stored 
on the surface . For the purpose of encouraging the exploration and development of 
metal l ic mineral resources , me tallic mineral ore newly discovered or proven in the 
ground and not part of the property of an operat ing mine shall be exempt from the 
general property tax laws for a maximum period of 10 years or until such t ime as 
it becomes part of the property of an operating mine or it in itself becomes an 
operating mine . (emphas is added) Metal l ic mineral are hereafter d iscovered or 
proven in the ground and part of the property of any operating mine shal l be 
exempt from taxes hereunder until i t ,  in comb ination with previously discovered 
met al l ic mineral are of the operating mine , comes into a 10 year recovery period 
of s aid mine . An operat ing mine shall be de f i ned to be an operat ingmine as of the 
date of start ing of a shaft or stripping of overburden , or rehabilitati on of an 
abandoned or idle mine closed for not less than 2 years . No ore shall enjoy more 
than 10 years exemption from taxation. Nothing herein contained shall exempt from 
the general property tax laws ore reserves proven as of April 1 ,  1947 . I t  is the 
intent of this act that mineral prope rties shall be valued and assessed in the 
future for ad valorem taxes in accord ance with the formula used in the valuation 
of mineral properties prior to the effective date of this act .  It i s  the intent 
of this act that no metallic mineral are shall be exempt more than 10 years because 
of the appl ication of this act and if at any t ime 
the case the state tax commission shall determine 
and place this valuation on the proper tax rol l . 
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his determination of the true cash value of the mineral properties to the state 
tax commiss ion on or before February 10 of each year . The state tax commission 
shall assess the mineral properties containing 20% or more of natural iron per ton 
of are in conformity and uniformity with a l l  othe r property within the asses s ing 
district except that any di fference between the rate of assessment of such other 
property and the rate of as sessment of such mineral properties for the year 1963 
shall be eliminated in 3 equal adjustments in the years 1964 , 1965 , and 1966 . The 
state tax commiss ion shall assess a l l  other metal l ic mineral properties at the 
val ue certif ied by the state geologist . The state tax commiss ion, as early as i s  
practicable prior t o  February 2 0  shall certify the s ame t o  the supervisor or 
asse s s ing officer of the townShip or city in which the same i s  s ituated , who shall 
in the case of such mineral properties and mineral rights which are owned separate 
from the surface rights on such property assess the s ame to the owner thereof at 
the valuation so certif ied to him; except that adj ustment to the value certified by 
the state tax commiss ion may be made by the supervisor or assess ing officer of the 
township or c ity to reflect any general adjustment or assessed valuation from the 
prior year not included in the state tax commi s s i on computation. The supervisor or 
assess ing officer shall determine the true cash value of the surface rights and 
assess the s ame to the owner thereof . The asses sment upon the metallic mining 
properties and mineral right s ,  as herein defined , may be altered fr om year to year 
regardless of whether any previous asses sment thereof has been reviewed by the 
state tax commiss ion . The supervisor or other local assessing officer or the owner 
of any interest in the property assessed may take an appeal from the assessment 
and valuation of s uch property as determined by the board of review to the state 
tax commiss ion which shall review the s ame as provided in section 152 of this act . 1 

As ammended P . A .  1949 , No . 285 , 1 ,  Eff . Sept . 23 ; P . A .  196 3 ,  No . 6 6 ,  Eff . Sept . 6 .  
Under Michigan Statutes ,  Secs . 211 . 1 ,  2 11 , 2 ,  2 1 1 , 27 ;  all estates in l and , including 
mining interests separately owned , must be assessed together �  Curry V .  Lake 
Superior Iron Company ( 1 9 1 6 )  N.W.  1 9 ,  190 Mich . 445 . Section 21 1 . 6 a ,  Mineral rights 
assessed separate from surface rights 

211 0 6 a  Mineral rights a s sessed separate from surface rights 

Sec . 6 a .  Mineral rights cons isting o f  met allic resources which have a known 
mineral val ue or are developed or are in product ion may be assessed separate from 
the surface rights in the property in which the s ame are s ituated if such mineral 
rights and surface rights are owned by separate owners . In case of separate assess­
ment of such rights the terms lIproperty, " "real property, " " l and" and " parce l , " 

or the plural each of said terms as used in this act ,  shall refer to and include 
such mineral rights or surface rights as the case may b e :  Provided , howeve r ,  that 
the fact that such rights are not separately assessed in the case of the separate 
ownership of the s ame or that they are separately assessed in the case of the sepa­
rate ownership of the s ame or that they are separately assessed in the case of 
cummon ownership of the s ame shall not invalidate such assessment or any proceedings 
had in regard the reto under this act nor shal l the s ame constitute grounds fa 
rejecting such assessment or the taxes levied pursuant thereto. 

Notes of Decis ions 

1 .  In general 

Under C . L .  1897 , 3824 , 3825 , 3850 (see , now, sect ions 2 1 1 . 1 ,  2 1 1 . 2 ,  2 1 1 . 27 )  
providing that a l l  property not expressly exempted was t o  include a l l  lands and 
buildings , fixtures ,  and appurtenances except those expressly exempted by l aw ,  and 

1 Mich . Stat . sec . 21 1 . 152 ( 1 974) 
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that "cash value" was the usual sell ing price where the property was located , in 
determining which the assessor was t o  c onsider the value of improvements ,  minerals , 
etc . , all the interests in real es tate , including minerals separately owned, had 
to be assessed togethe r ,  and it was unimportant whether the assessment was made 
to a l l , or to but one , of several owning interests Or estates therein.  (Curry v .  
Lake Superior Iron C o .  ( 1916) 1 5 7  N . W .  1 9 ,  1 9 0  Mich . 445 ) 

Michigan law states that mineral rights cons ist ing of met al l i c  resources not 
developed or not in production or which have not been explored shall be assessed 
separately from the surface rights in the property,  if such mineral rights and 
surface rights are owned by separate owners , with exempt ions noted below. The 
state ass igns a presumptive cash val ue of $5 per acre to these several m i neral 
righ t s .  

211 . 6b Mineral rights cons isting of undeveloped met al l ic resources ; assessment 
separately from surface rights ;  exclus i ons 

Sec o 6b . Mineral rights consisting of metallic resources which are not 
developed or which are not in product ion or which have not been explored sha l l  be 
assessed separately from the surface rights in the property in which the s ame are 
s ituated if such mineral rights and surface rights are owned by separate owners : 
Provided ,  however, .that such mineral rights which are owned by or leased to any 
person, corporation ( or wholly owned subsidiary thereof) or copartnership engaged 
in the business of and actually extracting, producing or processing such minerals 
in the s t ate of Michigan shall be excluded from the provisions of this sect ion : 
Provided , further, that such mineral rights which are owned by any person, corpora­
tion or copartnership shall also be exc l uded from the provisions of this section 
whenever such person, corporation or copartnership is the recipient or purchaser 
of metallic mineral ores which have been extracted , produced or processed by or 
through co n tractual arrangements or undertakings wit h a person, corporation or 
copartnership who is engaged in the business of and who is actually extracting) 
produCing or processing such minerals in the state of Michigan. 

The ownership of metallic mineral r ights separate from the surface rights in 
l and shall be prima facie evidence of the presence and existence of met al l ic mineral 
resources in such land and that such metallic mineral rights have a prima facie true 
cash value of $5 . 00 per acre . The terms "property, " "land" and "parcel " as used 
in this act shall refer to and include mineral rights or surface rights separately 
assessed under th is sect ion : Provided , howeve r ,  that the fact that such rights are 
separately assessed in the case of COmmon ownership of the s ame shal l not invalidate 
such assessment or any proceedings had in regard thereto under thi s act nor shall 
the same constitute grounds for rej ecting the asse ssment or the taxes levied pur­
suant thereto. The first assessment under the provisions of this sect ion shall be 
made the second calendar year immed iately fol l owing the year in which this sect ion 
becomes effective . On or before December 3 1 ,  1967 owners of surface rights and of 
mineral rights whose respective rights are subject to separate assessment as 
herein provided shal l file with the assessing officer of the townsh ip , village or 
city in which the land containing such separate surface or mineral rights is s i tuated 
an affidavit containing an accurate description of each parcel of land in which such 
separate surface or mineral rights is contained with the number of acres contained 
there in , and a s t atement of their surface or mineral rights there in . 
As amended P . A .  1967 , No. 143 1 ,  Imd . Eff . June 27 . 

1967 Amendment . 
phrase " July 1 of the 

Substituted the words HDecember 3 1 ,  1967" in lieu of the 
first calendar year immed iately fol lowing the year in which 
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this section becomes effective! !  in the last sentence . 

APPENDIX I I I :  EXCERPTS FROM DEFENDANTS' MEMORANDUM OF LAW IN CONTOS V .  HERBST 

Chapter 650,  Laws of 197 3 ,  Article XX ,  amended Minnesot a ' s 1969 mineral regis­
trat i on act (Minn. Stat . sec . 9 3 . 5 2-58 ( 1974» which had required all persons who 
claimed ownership of severed mineral rights to f i le a statement describing that 
interest with the register of deeds or registrar of t itles in the county where the 
interest is located . The purpose of this requirement , as s t ated quite clearly by 
the legi s l ature , was : 

. . .  to identify and c l arify the obscure and divided ownership 
condition of severed mineral interests in this state . Because 
the ownership condition of many severed mineral interests is 
becoming more obscure and further fractionalized with the 
passage of time, the devel opment of mineral interests in this 
state is often impaired . Therefore , it is in the public inter­
est and serves a public purpose to identify and cl arify these 
interests (Minn. Laws Chapter 829 sec . 1 ( 1969) , coded as 
Minn. Stat . sec . 9 3 . 5 2 ( 1 ) ( 1 974» . 

1973 amendments added two important provisions which have now become the basis 
for lawsuits . Fir s t ,  to ensure that the required fil ings would actually be made , the 
legisl ature provided that anyone who failed to file within the st atutory period would 
forfeit his severed mineral interes ts t o  the state (Minn. Laws Chapter 650 Article XX 
sec.  6 (1973 ) ,  coded as Minn . Stat . sec . 9 3 . 5 5 ( 1 974» . Second, severed mineral interests 
not otherwise t axed were subjected to a tax of 259 per acre per year or $2 . 00 per 
interest per year , whichever is greater (Minn. Laws Chapter 650 Article XX sec . 3 
( 1973 ) , coded as Minn. Stat . sec. 273 . 13 (2a) ( 1 974» . 

LEGISLATIVE F I NDINGS AND CONCLUS I ONS RELATED TO THE TAXAT ION OF M INERALS OWNED 
SEPARATELY FROM THE SURFACE . The legisl ature finds , for the rea s ons stated below, 
that a class of real property has been created which, al though not exempt from 
taxation, is not assessed for tax purposes and does not , therefore , contribute any­
thing toward the cost of supporting the governments which protect and preserve the 
continued existence of the property. These reasons are as fol l ows : ( i )  In the 
case of Washburn v .  Gregory, 1914 , 125 Minn . 491 , 147 N . W . 706 , the Minnesota 
Supreme Court determined that where mineral interests are owned separately from the 
surface interests in real estate, the mineral interest is a separate interest in 
land , separately taxab l e ,  and does not forfeit if the overlying surface interest 
forfeits for nonpayment of taxes due on the surface interest ;  ( 2 )  Since this 1914 
dec is ion, mineral interests owned separately from the surface have been valued and 
assessed for tax purposes ,  as a practical matter , only if the value of the minerals 
has been determined through drilling and drill core analys is ; and ( 3 )  The absence of 
any taxation of mineral interests owned separately from the surface , except where 
drill ing analysis is available , has encouraged the separation of ownerShip of surface 
and mineral estates and resulted in the creation of hundreds of thousands of acres 
of untaxed mineral es tate l ands which thus are immune from tax forfeit ure . The 
legislature also finds that the province of Ontario in Canada ,  which has land owner­
ship patterns and mineral characteristics similar to tha t of Minnesot a ,  has imposed 
a tax of $ � 50 an acre on minerals owned separately from the surface since 1968 , 
and $ . 10 an acre before tha t .  The legislature further finds that the ident ifica­
t ion of separately owned mineral interests by taxing authorit ies requires t itle 
searches which are extremely burdensome , and , where no pub l ic tract index is avail­
abl e ,  prohibit ively expens ive . This result is caused in part by the decis ion in 
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Wichelman v .  Messner, 1957 , 250 Minn. 88,  83 N . W .  ( 2d )  800 , where the s o  called 
"40 year law" was held inapplicable t o  mineral interes t s  owned separately from sur­
face intere st s .  On the basis of the ab ove finding s ,  and for the purpose of requiring 
mineral interests owned separately from surface interests to contribute to the 
costs of government at a time when other interests in real property are heavily 
burdened with real property taxe s ,  the legislature concludes that the taxation 
of severed mineral interests as provided in section 3 of this article is necessary 
and in the public intere s t ,  and provides fair taxation of a class of real property 
which has escaped taxation for many year s .  The legisl ature further concludes that 
such a tax is not prohibited by Minnesota Cons t i tution , Art icle 1 8 .  The legis l ature 
concludes finally that the amendments and repeals made by this act to Minnesota 
S tatutes , sections 93 . 5 2  to 9 3 . 5 8 ,  are necessary to provide adequate identification 
of mineral interests owned separately from the surface and to prevent the continued 
escape from taxation of obscure and fractionalized severed mineral interests ( Minn . 
Laws Chapter 650, Article XX Section 1 ( 1973 ) ,  coded as Minn. Stat . sec . 27 2 . 039 ( 1 974» . 

The nature and extent of the problems identified by the legisl ature in both 1969 
and 1973 are further i l lustrated in the amicus brief prepared by W. K.  Montague for 
the case of Kangas-Jacobson Dairy , Inc . v. Lloyd-Smith, 241 Minn . 317 62 N . W. 2d 
9 1 5  ( 1 9 54 ) . Mr.  Montague who is l i s ted " of counsel" on the letterhead of the l aw 
f irm of Hanft , Fride , O' Brien and Harries , wrote the brief t o  urge the Minnes ota 
Supreme Court to dispose of the Kangas case without invading the field of law 
relat ing to mineral reservat ions . In this 1954 brief , Mr. Montague , speaking fr om 
35 years ' experience in the practice of l aw in the mining area in Minnesota, described 
mineral reservat ions as f ol l ows : 

No decis ion should be made by this Court in any mineral reserva­
tion case without consideration of the fol lowing well known facts 
with respect to mineral reservations in this s tate . 

They are of wide exten t :  the entire l ength of the Mesabi Range 
from Funf lint Lake al ong the border, d own to Grand Rap id s ,  to a 
width of probably twenty miles from the iron formation ,  is blanketed 
with mineral reservations ; on each side of the east end of the Mesabi 
Range through Lake and Cook counties down to Lake Superior , a dis-
tance of f ifty to sixty miles , nearly every forty has a mineral res­
ervation . Large areas in Carlton and Crow Wing counties are s imilarly 
covered . While we are not fami l iar with details of mineral reservat ions 
in other Northern Minnesota count ies , we understand they are not un­
common . Every c i ty and village on the Mesabi Range from Aurora through 
Eveleth , Virginia,  Chisholm, Hibbing, down to Coleraine, is located 
on lands subject to mineral reservations . Every home , store , factory , 
and farm in that area is subject theret o .  

These reservations assume many forms : they vary from the early s im­
ple reservat ion of minerals with the right t o  explore for , mine , and 
remove the s ame_, and t o  use s o  much of the surface as might be neces­
s ary for that purpose , through various intermediate f orms providing 
full or partial compensation ,  down to the rock bottom--and not 
unusual--provision permitting the caving, subsidenc e ,  s tripping or 
destruction of the surface without any l iab i l ity for damages what­
soever . 

These reservations are almost purely specul a t iv e .  No one in 
Minnesota ever sells the surface to the l and if there is good 
reason to bel ieve that it is underlain with merchantable ore ; he 
hangs on to the surface for dear l ife . It is where merchantable 
are has been negatived by exploratory work, or where there is only 
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a remote speculative possib il ity of merchantable minerals occurring , 
that the surface is sold and the minerals reserved . This is true 
to such an extent that the local taxing authori t ies have found no 
feasible way whatever of taxing such reservat ions ; no market value 
can be assigned t o  them. In a great many cases no attempt has been 
made to preserve good t itle during the probate of estates , etc . , as 
a result of which locating individual owners of the minerals is 
sometimes a j ob for a detective agency. 

As least in the case of iron ore mining on the Mes ab i  Range , 
every removal of the minerals ,  whether by open p i t  operations or 
by underground method s ,  inevitably results in the stripping or 
caving of the surface over the ore removed . 

In a subst ant i a l  number of cases the reservat ions were created 
as a result of the tax laws , and do not represent arm ' s l ength 
negot iations between parties . In Washburn v .  Gregory Co . (1914) , 
125 Minn. 491 , 147 N . W .  706 , this Court held that a tax lien against 
a specified legal descript ion of l and did not attach to the mineral 
estate (where there had been prior severance of surface and mineral 
estates by instrument of record) unless such mineral estate was 
specifically described in the proceeding s .  The dec i s ion--sound 
as it was--immediately offered an opportunity for the owner of 
wild lands to preserve his speculative mineral interest without 
be ing tagged as a del inquent taxpaye r ;  where the surface of his 
l and was of l ittle value he could deed to a "dummy" third party ; 
reserving the minerals with complete right t o  cave or subside 
the surface without p ayment of any damages . The practice became 
common in the tax del inquency days of the 1930 ' s .  Many areas in 
the Lake Superior Nat ional Forest were deeded to the Federal 
Government after such mineral reservations had been created . With 
the return of mining activity, and espec ially as taconite opera­
t i ons began to require the accumulat ion of large areas of land , 
the surface again assumed s ome value , and , by redemption from tax 
forfeitures and proceedings to set aside the tax forfeitures ,  title 
was re-acquired . Such reservat ions do not reflect an arm ' s length 
bargain between the original part ies . They represent deliberate 
attempts to arrange a transact ion under which the grantor could 
retain for generations his speculative interest in the minerals 
without carrying charges , and if merchantable are should ever be 
discovered , could re-acquire the surface without cost (Amicus Brief 
of W. K.  Montague , Kangas Jacobson Dairy , Inc . v. Lloyd-Smi th, 241 
Minn . 317 , 62 N . W .  2d 915 ( 1954) ) .  

Plaintiffs ' situation provides a dramatic il lustration of the problems des­
cribed by the legislature and by Mr . Montague . The pl aint i f f s '  collectively own 
interests in 1 , 26 1 , 424 acres of severed minerals . Except for a few acres which 
are t axed under other laws ( approximately 3 , 21 2  acres in 1974) , these 1 , 261 , 424 
acres of severed minerals have not been taxed since severance from the surface . 
Thus , while not constitutionally exempt from taxation ,  they have enj oyed the s ame 
tax-free status as churches and schools (Warren Spannaus , Attorney General', 
Steven G .  Thorne , Special Assis tant Attorney General , Department of Natural 
Res ources ,  et . al . ,  Defendants Memorandum of Law , File No . 40097 9 ,  Contos v .  
Herbst , State of Minnesota , County of Ramsey, District Court , Second Judicial 
District , 1975) . Plaint iffs ' complaint contains essentially the fol l owing 
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allegations : 

1 .  That there is no rat ional basis for the tre atment of severed 
mineral interes t s  as a separate class for tax purposes , that is 
that the classif icat ion is arbitrary, and therefore , that it vio­
l ates not only the equal protection provisions of both the state 
and federal constitut ions but also the s t ate constitutional pro­
hibition against special or class legislation .  
2 .  That the uniformity c l ause of the s t ate constitut ion and the 
equal protection and due process cl auses of the federal constitu­
tion all require that taxes be ubsoluatcly un iform according to 
value ; that severed mineral interests vary widely in value ; and 
that as a result a f l at rate tax of 259 per acre on severed min­
eral interests is constitutionally impermissib l e .  
3 .  That various portions of the statute are void for vagueness 
under the due process c l auses of the s tate and federal constitu­
t ions .  
4 .  That because severed mineral interests which are not filed 
within the s t atut ory period forfeit by operation of law without 
opportunity for prior hearing and with only such notice as was 
provided by the pub l ication of the entire act three t imes in 
both 1969 and 1973 in each county of the s t ate and once in two 
national mining magazines , such forfeiture amounts to a taking of 
property without procedural due process in contravention of both 
s t ate and federal constitutions (Warren Spannaus , Steven G .  Thorne , 
e t .  a1 . ,  1975 , pp . 6-7) . 

Note : The decision from the District Court , Second Judic ial Dis tric t ,  Ramsey 
County, on Contos v .  Herbst is expected s oon. 
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Chapter V 

COMMUNITY IMPACTS AND ACCEPTANCE OF MINING OPERAT I ONS 

by 

Dick Barrows* and Bruce Webendorfer*+ 

ABSTRACT 

Mining , like other types of industrial activi t y ,  is often associa ted with 
a boom-and-bust cycle of economic activity. The opening of a mine often brings 
rapid increases in population to previously depressed rural communities . Extr a 
public service costs may be extreme in rural areas . As mining activity is 
reduced or stopped , mine workers face the unpleasant prospect of e ither extended 
unemp loyment or a move to another c ommun ity. 

As the underlying and essential e lement of any l arger program of impact to 
a community,  it is recommended that the State establ ish or formalize a program 
of technical ass i s t ance to c ommunities which might experience the economic and 
s oc i al impact assoc i ated with mining . Careful considerat ion should be given t o  
an impact fund financed through mineral tax revenues , to b e  used only after the 
communi t ies and c ompan ies engage in cooperative efforts to solve the impact 
problems at the l ocal level . 

INTRODUCTION 

Mining, like s ome other types of industrial activity, is often assoc i ated 
with a boom-and-bust cycle of economic activity . The opening of a mine often 
brings rapid increases in population to previously depressed rural c ommunities . 
Jobs increase locally both in the mining industry and in wholesale and retail 
bus i nesses . Incomes may increase as the wage rate is bid up by the new mine and 
as increased spending pumps more doll ars into the local economy . But not all 
local people benefit from the boom, and local governments face great problems 
in providing for increased public service s .  For example , the boom may hurt l ocal 
farmers , who may find farm labor unavailable or increasingly expensi ve ,  and l ocal 
t ax rates may rise as the l ocal government supplies more road s ,  schools ,  sewers , 
wate r ,  and other services t o  the new development . These extra public service 
costs may be ext reme in rural areas where a new mine doubles or triples the 
popul at ion , where public services are expensive and perhaps inadequately funded , 
and where the quality as well as the amount of services must be increased . These 
extra service costs may weigh heavily on long-time residents whose incomes are 
low and who do not benefi t  directly from the mine � 

Although the boom part of the mining cycle benef its many local cit izens , 
the c l os ing of the mine and the resul t ing bust means hardship for mos t .  As 

mining ac tivity is reduced or stopped , mine workers face the unpleasant prospect 
of either extended unempl oyment or a move to another community . There is l ittle 
l ikel ihood of finding other empl oyment l ocally, since the other sectors of the 
local economy , such as retail trade, will also be contracting due t o  the decline 
in mining. The only hope for maintaining local empl oyment is that another industry 
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will locate in the community and counter the adverse effects of the mine closing . 

The price structure and salab i l ity of a given mineral may fluctuate because 
of the international nature of most mineral commodit ies . Individual mining 
operations are managed with the condi t ions of the international market in mind . 
Thus wo rld demand for a mineral can rise but local produc tion decline because 
it is more profitable to produce elsewhere 0 Similarl y ,  changes in technology can 
move a mineral deposit from merely a resource to a rese rve , and also from a reserve 
to a resource . 

During the 1950 ! s ,  for example , the Lake Superior iron-mining industry under­
went a technological revolution with the development of processes for large-scale 
treatment of l ow-grade material to produce high-grade agglomerates--the taconite 
pe llet . The pellets are ideal furnace feed . The net result has been di spl acement 
of direct-shipping ore (the Wisconsin product) by pe llet ized concentrates produced 
from l ow-grade ores . As a resul t ,  the Wisconsin iron-ore industry Closed , although 
high-grad e ,  direct-shipping ore remains in the ground--the product is not salable 
today. 

Another factor is that labor unions have less s trength than might be assumed 
from their s i ze when they are deal ing with comp anies that can step up production 
at other mines in other p arts of the world when a strike is threatened . A 1968 
s trike at a Michigan copper mine involving over 2 , 000 workers resulted in the 
closing of the mine . Naturally,  marginal mining operations are much more sus­
ceptible to the instabilities mentioned than more productive mine s .  Regardless of 
the reason, most mines have a finite l ife,  and c l osing means an economic b us t  in 
the local area . The production cycle flows from the very nature of mining opera­
t ions . 

COMMUNITY IMPACTS AND ACCEPTANCE OF MINING OPERATI ONS 

The severity of the public service imp acts on a given community will depend 
on a number of factors , not all of which can be identified ahead of time . The 
density of the population in the are a ,  or the number of communities near the 
mining s ite , is perhaps the single most important factor . I f  the population 
increase caused by the mine can be spread throughout a number of communit ies , 
the impact on any one community will be small . A very l arge mine surrounded by 
small communities could cause maj or impacts in many of the communities , depending 
on the settlement pattern of the new residents . The level of services provided by 
a community and the capacity of those services also have an important bearing on 
the severity of the impacts . An increase in population might cause a community 
to provide services that it has not provided in the pas t .  For example , a town 
which in the past has contracted with a ne arby city for fire protection or with 
the county for police protection might be required to provide these services on 
its own . A community might also need to upgrade the level of services that it 
already provides if those services reach their natural capac i t ies or threshold s .  
New classrooms might need t o  b e  bui l t ,  improved sewage treatment facilities might 
be in order , or roads might need to be widened . This interrelat ionship between the 
s ize of the mine , the density of population in the are a ,  and the type and levels 
of pub l i c  services will be the maj or determinant of the pub l ic sector impacts of 
a new mine o An important point t o  consider is that the site of the major impact 
might not coincide with the site of the mine . The impacts depend partially on 
the settlement pattern of the new residents . 

The costs of a mine to a community can also occur at three different times : 
during the construction phase , at the beginning of operat i on ,  and after the 
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c l osing of the mine . The impacts can be differenT at each of these t imes , and 
any p l an for helping communitie s  with the costs of mining will be de signed to 
provide aid during all three of the stage s .  An outl ine of possible costs i s  
presented below. 

The expected severity of construct ion phase impacts is usually mitigated by 
the fact that construction workers are generally transien t .  Experience has shown 
that nonlocal construction workers either commute from their homes in ne ighboring 
towns and counties or , when this is not possibl e ,  try to find rental housing for 
the week and return to their homes for the weekends .  Even in large construction 
projects lasting several years , relat ively few construction workers move to the 
area with their fami l ies . The result ing impact on the school district is thus 
l ikely to be small , and the impact will be minimized on the housing market .  Because 
of the temporary nature of their work in any one location ,  constructi on workers 
usually prefer rental accommodations . I n  an area oriented to a seasonal , tourist 
economy, the imp act might be very smal l ,  as such areas have excess capacity in 
housing during the off-season , and owners might prefer year-round occupancy to tem­
porary tourist occupancy.  Mobile homes have been found in many studies to be an 
extremely important source of housing for construct ion workers , particularly those 
who do bring famil ies . Large mobile home developments can, of cours e ,  create 
problems for the commun ity with regard to sewers , wate r ,  and roads . The construc­
tion and upgrading of roads can be a major cost during the construction phase , 
because of the movement of heavy equipment to and from the s i te .  Nonquantifiable 
impacts , such as the danger of increased traffic and noise and dust problems , can 
be signi ficant during construct ion. The existence of a large transient work force 
in the community can create s ocial problems , and police services might have to be 
improved . Finally , the impact of heavy construction equipment on the roads can 
lead to increased c,osts for maintaining and upgrading roads . 

The adverse impacts to a community are often greater during the beginning of 
the operation phase of the mine . I t  is during this time that permanent personne l , 
both s upervis ory persons and workers moving into the area to work at the mine, 
create a demand for permanent housing. New housing, of course , means possible 
increases in school costs , and in the cost for provision of road s ,  sewers and 
water , and police and fire protection. 

The major public costs include unemployment and resulting welfare payments ,  
and the burdens involved if communities have failed to amortize fUlly any capital 
investments made to service the mine. As the tax base contributed by the mine 
gradually erode s ,  a heavier tax burden is left for the rest of the commun ity. The 
impacts at this stage can be minimized through proper l ocal pl anning during the 
f i rst stage s .  

I n  s ome cases the costs involved with a new mine will be slight . This has 
been the case in Jackson County, Wisc onsin, with the iron mine which started 
operating in 1969 after a two-year construction period. The new population was 
distributed among a number of moderate-sized communities , and the impact on any 
one was sl ight . Some communities in other states have had a considerably more 
difficult time dealing with mining impact s .  

A n  example o f  the kind o f  impact that can result is i n  Mercer County, North 
Dakota ,  the site of a large-scale coal-mining venture in recent year s .  The school 
d i s tricts in the county have bonded themselves to the l imit and doubled their 
construction levies to take care of the moderate increases in population. Mining 
activity is expected to increase in the next several years . The s t ate has 
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provided a small amount of money t o  the d istricts through the Coal Impact Office , 
but t he money has only been enough to enable the districts to pay for maintenance 
which had been put off for years , and to build a few extra classrooms to accommo­
d a te the growth of recent years . The districts have as sumed heavy debt obl igat i ons , 
and are unable to plan and provide for expected new growth . 

Even a state with a mechanism for dealing with the costs of mining t o  
communities is beginning t o  f ind that the costs are greater than the fund can 
man age . Furthe r ,  several communities in North Dakota are beginning to use the 
zoning p ower to block development of coal-conversion plants because of the public 
costs involved with such development . The lesson 101' Wisconsin is that if public 
acceptance of mining is to be encouraged, a mechanism to hcl p communit ies deal 
with increased public costs will have to be considered . 

Although the expans ion and contraction cycle is inevitable , there are policies 
which local and s t ate governments can adopt to soften the adverse effects of the 
cycle .  Most of the events in the private sectors of the local economy are beyond 
direct public influence or control , but government can act to insure that the ad­
verse impacts on the publ ic sector are minimized. In part icular , public policy can 
minimize the influence of the cycle on local property tax rates and the taxes of 
local people , and the f i scal impact on local government .  

Examples of Impact Control : Wyoming, Colorad o ,  Montana 

Al though the projected base-metal mining in Wisc ons in is not of the type or 
the magnitude of energy mining in the west , some of the mechanisms that have 
developed to alleviate the impact of mining devel opment in the west may be instruc­
tive to Wisconsin pl anners and legis l ators . 

Programs for providing impact aid to communities h ave bee n estab l i shed by 
several western s t ates experiencing large-scale energy development . The approach 
taken and the experience in three of those states--Montana , Wyoming , and Col orado-­
will be discussed below. Fol l owing this will be an examination of a relat ively 
new idea--the local impact t ax--and its possible use as a means of mitigating the 
adverse public cost impacts of mining. Final l y ,  spec ific principles which should 
be included in any program for impact to local c ommunit ies will be outl ined and 
policy alternatives for Wisconsin summarized . 

Wyoming 

In 1975 the State of Wyoming p assed three pieces of legi s l at ion wh ich state 
officials fee l will provide a s ol id f ramework for dealing with the impacts of 
mining , other indus trial devel opment , and rapid residential growth . The first 
of these acts created a Community Deve lopment Authority (CDA) a s  a means of 
providing assis tance to both public and private sectors . The act was promulgated 
because it was felt that conventional pl anning and financ ing mechanisms could 
not provide the rapidly expanding popul ation of the s t ate with necess ary fac i l i ­
t ies and services . The authority consists of a ten-person bDard--seven appointed 
by the governor with the approval of the senate , the governor himself , the s t ate 
'treasure r ,  and the executive director of the CDA--and is empowered to issue up 
t o  $100 mill ion in revenue bond s .  

I n  the public sector , the CDA can lend money t o  any local government or 
s t ate agency on whatever terms it deems advi sable . The board undertakes a pub l ic 
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project only upon f inding tha t :  

1 .  An acute need for the project exists and the facil ity cannot b e  provided 
adequately by convent i onal financing services ; 

2 .  the project is suitable for the purpose ; 

3 .  the proj ect will ul t imately be leased or owned by the local government . 

CDA projects may include educational , cultural , recreational , community, 
munic ipal , public service , or other civic fac i l i t i e s ,  including sewer and water 
systems , roads , street l ighting , parking, school s ,  airports , hospital s ,  swimming 
pools , public build ings , and land necess ary for these and other proj ect s .  Local 
need does not necessarily have to be related to indus trial impacts . 

In the private sector , the CDA provides loans to f inancial institut ions s o  
that add itional mortgage money will be available t o  prospec tive home buyers . A 
lack of mortgage funds in private lending institut ions has created a shortage of 
adequate housing in some parts of the s t ate. Two ac t ions can be taken to encourage 
the provision of needed housing: 

1 .  The CDA may purchase or take assignment of mortgages from local lenders , 
thereby providing the lender with additional financial resources for making 
mortgage loans in needy communities . 

2 .  The CDA may make loans direc tly t o  mortgage lenders cond itional upon the 
lender committing the entire amount of the loan to new residential mortgages . 

Along with this ac t i on ,  the CDA may set el igibi lity st andards for pers ons 
utilizing such mortgages , place restrictions on the location and other cha rac­
teristics of the res idences s o  f inanced , restrict the interest rates of loan s ,  
set schedules of fees necessary t o  provide expenses and reserves o f  the author i ty , 
and set rules and regulations regarding the resources of the mortgage lenders to 
finance adequately housing needs resul t ing from mineral extraction or other indus­
trial developmen t .  

Bonds is sued b y  the CDA may b e  repayed b y  the revenues from the 
or sale of the projects or from any of the authority ' s  other income . 
three basic ways in which the b onds are repayed � 

leas e ,  mortgage , 
There are 

1 .  A portion of the Wyoming mineral severance tax revenue is dedicated t o  
the debt service o f  outst anding bond s .  The CDA may estab l ish a special 
reserve fund into which is placed a one-half percent t ax on fossil fue l s .  

2 .  Payments from munic ipalit ies can come from any one of a combination of 
method s ,  including ( a )  service charges , rent fee s ,  and other income 
derived from the operation of the service ; (b) l oans , grant s ,  or contributions 
to the municipality from the federal government ;  ( c )  proceeds f rom sales or 
excise taxes levied by or credited to the munic ipality . To aid local govern­
ments in this endeavor, the legisl ature increased the local share of the 
s t ate sales tax from one-sixth to one-third . 

3 .  The legisl ature may also use general funds to cover principal and 
interest out standing on bond s .  This provision was intended to provide com­
munities with assis tance during the first few years of mineral or industrial 

related growth , but c ould also be used as a mechanism for channel ing add i t i onal 
funds into severely impacted communities . 
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The Wyoming legis lature passed a second bill to establ ish an Industrial 
S i t ing Admini stration w ithin the governor' s  office and a seven-member Industrial 
Siting Council , to be appointed by the governor . The immediate purpose of the 
act is to control the siting of energy-related and other major ind ustrial facili­
t ies in the s t ate . Certain energy-related developments , such as small strip mines 
which do not require large capital outlays , do not come under the act . The act 
establ ishes a permit system under which an organization wishing to construct an 
indm trial facility must meet certain criteria provided in the legislation and in 
the rules and regulations formulated by the Indus trial Siting Counci l .  Several 
broad areas must be considered in the application and by the council in formul ating 
its dec is ion. Among these are the purpose of the fac i l ity and its imp acts on 
l and use ,  water resources , air quality,  solid waste , rad i a t i on ,  noise , and the 
social and economic systems of the areas . 

The s ocial and economic impacts must be evaluated thoroughly, and the 
appl ication must consider the impacts of the fac il ity on land-use patterns , 
economic base , water supply, rate of popul ation growth , growth of satel l i te 
indus tries , housing , transport ation, sewer and wate r ,  solid waste , police and 
fire protec t ion , recreation, school s ,  librar ies , and health fac ilitie s .  Before 
being granted a permit , the applic ant must convince the council that the impact 
on all these areas is acceptable , and that any adverse impacts can be reduced 
to an acceptable level considering the state of available technology and the 
economics of various alternatives . The applicant must propose plans for alle­
viating the impacts of the facility and , in doing so, analyze conditions as they 
now exis t ,  as they would exist in the future were the facility not buil t ,  as they 
would ex ist were the facil ity built and no plans implemented to allevi ate the 
impacts , and as they would exist if the facil ity were built subject to the pro­
posed plan for allevia t ing the imp ac t .  

Based on the information contained in the application, the counc il may approve 
the facility and issue a permit , issue a permit conditi oned on certain changes in 
the propos a l ,  or reject the applicat ion and require further s t udy. The director 
of the Industrial Siting Administration may levy fees to cover the costs of 
evaluating each propos a l .  Finally,  each applicant must submit a long-r ange plan 
delineat ing construction expansion and operating plans for the facility for the 
next five years .  This requirement provides an advance warning to local govern­
ments of expans ion and changes in constructi on schedules .  

The third act passed by the 1975 Wyoming legislature was the State Land 
Use Planning Act .  The act created a State Land Use Commiss ion, and provides for 
the development of land-use plans at the local and state level . The commi ssion ' s  
purpose i s  to guide l and-use pl anning within the state , and to achieve this goal 
i t  is directed to hold public hearings t o  determine s t atewide goals ,  policies , 
and guideline s .  A l l  counties are requ ired to develop l and-use pl ans which incor­
porate the plans of all incorporated cities and towns within the county . I f  a 
local government fails to submit a plan, the commi s s i on may develop a p l an for that 
community.  This approach involves a synthes izing of municipal plans into c ounty 
plans , and county p l ans into a s tate plan. Hold ing all the elements together are 
the goals , policies , and guidel ines formulated at the state level . 

The Office of Land Use Administration--the staff of the commiss ion l ocated 
in the governor ' s  office-is directed to establish an information service to pro­
vide an updated l and use inventory of data sources in the state and to e s t abl ish 
a system for referring this data to other government agencies . The director of 
the office may make grants to local governments for carrying out planning programs , 
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thus providing an incentive t o  municipal i t ies t o  develop the required plans . 

The three acts described above were enacted together , and they sn ould be 
considered together in analyzing Wyoming ' s  approach t o  mitigating the impacts 
of mining and concurrent development . The three acts seem to complement one 
another and work toward the s ame end : encouraging the private and public sector 
to work together toward solving the problems of the community impacts of energy 
development ,  and ensuring that both state and local governments become involved 
in the problem-solving proce s s .  

The Industrial S it ing Act has as one of i t s  major virtues the ab ility t o  
establ ish a dialogue at the local level between companies proposing f ac i l i t ies 
which will have a significant impact and the communit ies which will experience 
those impacts . Because the companies must provide a great deal of informat ion 
on the local s ituation, on possible impacts on the community, and on plans for 
dealing with those impac t s ,  close contact with communities is difficult to avoid . 
The very detail of the applicat ion helps highlight the issues s o  that they cannot 
be hidden from local government s .  In effect , there exist in the act two incentives 
for a company proposing large facilities to cooperate with l oc al units of govern­
ment . One incentive stems s imply from the fact that the act brings into the 
open and under public scrutiny the company ' s  development plans . Because the act 
forces openness , large coal- and energy-related corporations have everything to gain 
by working with communities in solving the problems of energy development . The 
second incentive i s  that a permit to develop can be withheld by the s i t ing council . 

The l and-use act seems t o  work with the s i t ing act in encouraging coopera­
tion between local government s  and companies . Firs t ,  the act provides the 
foundation on which the dialogue can take place by requir ing local planning. 
The local planning requirement , and technical aid provided by the s t a te f or 
c arrying this out , give the community an information base which otherwise would 
not have existed and without wh ich d ialogue is difficul t .  Sec ond , the siting 
council must consider local-land use plans in making their decis ion, which insures 
that the development plan cannot ignore the community ' s  expressed goal s and plans 
for the are a .  Through the local land-use plan, a commun ity c an h ave a strong 
infl uence on major industrial s i t ing decisions . 

The Community Devel opment Author ity s upports the process by insuring that 
front-end money is available to communities which need to expand services in the 
wake of industrial devel opment . The CDA provides the maj or public financial 
input into the task of alleviating impact problems . 

The impact problem is thus approached from a t  least three angles : the com­
panies involved h ave a direct responsbility t o  help minimize imp ac t s ,  l ocal govern­
ment provides input through the land-use plan ,  and the state oversees the proce ss 
through the s i t ing ac t and provides s trong financial support t o  local governments 
through the CDA. Perhaps the most s ignificant aspect of Wyoming ' s  approach to 
minimizing the adverse impacts of the boom-and-bust cycle is that the state does 
not rely on one piece of legislat ion but on a set of laws compris ing a unified 
policy. In this way , the weaknesses of each law are overcome by the other l aws 
dealing with the common problem, and loopholes in s t ate regulat i ons are minimized . 

I n  add i t i on t o  the three major laws discussed , the 1975 Wyoming legisl ature 
also passed less comprehensive legislat ion to deal with the impacts of energy 
devel ooment . Most relevant for our d i scussion was the adoption of a special 
coal severance t ax .  The tax is admini s tered by the existing Farm Loan Board and 
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is t o  be disbursed for use in areas directly or indirectly impacted by coal 

mining . At least 60 percent of the revenues must be used for road project s ,  

and remaining money may be used only for sewer and water systems . Appl icants 
f or funds must indicate that insuffic ient local revenue sources are available 
for the projects and must show the necessity of the project . The tax is t o  be 
collected until the collect ions reach $120 million .  Because the tax collected 
is not expected to reach even $ 1  mill ion for several more years , of which 60 
percent must go for roads , the effect of the act in allevi ating coal mining 
impacts in the near future is expected to be minimal . The S t ate Attorney General 
has ruled that the coal tax revenues must be in the s t ate treasury before money 
can be expended , which further minimizes the immediate bene f i ts of the l aw .  
For these reasons , the special tax was not d iscussed with the other three l aws ; 
i t  can be expected , howeve r ,  that in the future the coal t ax will b e ,  within 
i t s  l imited area of roads , sewer , and water , a significant contribution to 
impacted communitie s .  

Colorado 

Colorado seems to be working t oward an approach similar to Wyoming ' s  for 
dealing with the impacts of large scale energy devel opment in the western Colorado 
oil shale count ies . The major difference is that Wyoming has , as we have seen, 
enacted several major pieces of legislation, while Colorado has at l e ast a dozen 
b i l l s  deal ing with the impacts of energy development pending in the state legis­
l ature . The discuss ion below will t ouch briefly on several of the proposed 
pieces of l egislation and concentrate on the overall approach to the impacts 
problem being developed by the office of the Oil Shale Coordinator within the 
governor ' s  office . 

The primary source of d irect s tate aid to communities experiencing energy 
related development impacts has been the oil shale lease money paid by the 
federal government to the state .  The legisl ature , through the Joint Budget 
Commi ttee and the Energy Counc i l ,  has used these monies to aid communit ies in 
western Colorado experiencing the impacts of energy development . Legislation 
being considered in 1976 includes a b i l l  t o  establish a Colorado Energy Impact 
Authori t y ,  which would administer a fund created primarily from oil shale lease 
monies . The monies would be used t o  underwrite local efforts t o  solve impact 
problems by guaranteeing the payment of principal and interest on bonds issued 
by local governments for facilit ies and services neces s itated by energy development 
(House B i l l  1240 , Senate B i l l  1 1 5 ) . Such projects would include virtually any 
public service or civic fac i l ity thought necessary for the welfare of residents in 
an impacted area.  

House Bill 1227 would es tablish an authority for allocat ing the proceeds of 
a mineral severance tax in Colorado. The authority would have the power to 
is sue bonds which would be retired in part from the proceeds , and would us e its 
funds to participate with local governmental uni ts in meeting front-end capital 
requirements brought about as a result of new energy development . The authority 
would have the power to guarantee repayment of local bond issue s ,  to make grants 
not exceeding 10 percent of all costs of financing and c ompleting the pr oject and 
the total cost for the first two years of operation of the wages , salaries , and 
benefits of necessary employees .  Loans to local governments would not exceed 90 
percent of the cost of the project . As with the b i l l s  mentioned above , virtually 
any civic service Or facility would be covered by this b i l l .  There is apparently 
no clear mechanism for separating those services required as a result of energy 
development and those s imply desired by local res idents , other than a provision 
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in the b i l l  that there must exist in the area an l I acute need! !  for the proj ec t .  

House B i l l  1253 would estab l ish a state energy facil ity program and create 
a review and permit process s imilar to that in Wyoming t s  maj or facilities siting 
act . The act would cover all l a rge ene rgy-generating, conversion, or demonstra­
tion facilities and require that the developer describe in detail the impacts and 
methods for mitigating the adverse impacts of the facility.  Procedures are pro­
vided for advance meetings between the applican t ,  the s i t ing board , and the 
Department of Natural Res ources , prior to an actual applicat ion for a permit . 
During this phase of the process , local governments are informed and given a chance 
to comment on the facil ity, as are other state agencies . The preapplicat ion pro­
cedure must begin at least six months prior to a formal appl ication. The formal 
appl ication process requires that a portion of the app l ication fee be allocated to 
affected local governments to help such governments investigate the application. 
The grant ing of a s it ing permit may include such cond itions as the board thinks 
appropriate . The b i l l  is thus s imilar to the Wyoming s i t ing act but would l ack 
s ome of that l aw ' s strength, in that the Colorado s i t ing process would not be 
d irectly t ied to mandatory local land-use planning. 

Senate Bill 119 provides that the general a ssembly make annual appropriation s ,  
through the department of local af fairs, t o  local governments as state energy 
impact aid.  An lIenergy impact resident!! is defined as a wage earner resid ing 
within the j urisdic tion of a local government who is a res ident of that j uris­
dict ion primarily because he is empl oyed by the energy producer or a contractor of 
the producer . The term "energy impact res ident" includes members of the wage 
earner' s household . To receive aid,  a local government must certify the net 
increase in energy impact res idents in its j urisdiction during the preceding year 
and the percentage of the total annual appropriations made for the impact and as 
the percentage of that local government ' s  property tax levy is to the total 
property tax levey of all the local governments e l igible for impact aid . 

There are other bills pending in the Colorado legisl ature dealing directly 
or indirectly with impact aid , but the bills described above appear to be the 
major legislat ive proposals .  Perhaps more important than proposed bills are the 
attempts being made within the executive department to coordinate efforts to 
alleviate impact problems and the general phil osophy beh ind these attempts . Efforts 
revolve around the idea that all parties concerned with energy development--federal , 
state , and l ocal governments and the companies proposing the devel opment--have a 
share of the respons ib i l ity for al leviat ing adverse community impac t s .  The initial 
and primary thrust for solving these problems could come at the local level , however,  
and involve a cooperative effort between the local governments and companies in­
volved . This appears to be s im i l ar in spirit to the mechanism that Wyoming has 
es tabl ished , perhaps unwi ttingly, in its comb ination of local pl anning and fac i l i­
ties s i ting , and the dialogue wh ich the sit ing act will force at the local level . 

This overall conceptual approach has given rise to a set of principles for 
impact aid: 

1 .  Direct state aid should not be the major or the first source from which 
money to alleviate impacts should come . On the basis of this ide a ,  funds 
allocated to the western Colorado municipality of Craig have been made con­
t ingent by the Joint Budget Committee on similar funds being provided by the 
power company causing the increased pub l ic service cos t s .  Presumably,  this 
places some press ure on the industry to provide grants or loans to the com­
munity for two reasons ; first , because the committee ' s  provis ions indicate a 
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policy on the part of the state that might lead to more stringent requirements 
in the future if the company doesn' t cooperat e ,  and second , because in some 
instances a refusal of state financial aid will mean e ither an inabil ity on 
the part of the company to carry through the proj ect or greatly increased 
cos t s  to al leviate adverse impacts and overcome local re sistance . In Craig, 
the power company developing a large energy generating facil ity has responded 
well and has provided several hundred thousand dollars t o  the community for 
the development of various services . 

2 .  A common information base is seen as a neces s i ty .  A problem with energy 
development in the western s L ates has been that the compan ies involved with 
the development have been less than totally candid about their devel opment 
plans and about the impacts of those plans on nearby communities o This , of 
course , makes it extremely diff icult for local gove rnments to deal with large 
companies on an equal footing. To remedy the S ituation, the Oil Shale 
Coordinator ' s  Office is urging the estab l ishment of a common informa tion system 
to serve as a source of data for the private sector and all levels of the 
public sector . Such a sys tem could include a growth monit oring system to 
evaluate housing trend s ,  industrial plans , public facil i ties p l. acement , and 
other indicators of regional growth. A growth-monitoring sys tem would provide 
a common data base on which companies could rely to make s i t ing dec is ions and 
evaluate impac t s ,  and which state and local governments could use to make 
their own decis ions and est imates . Presumably,  a common s ource of data would 
help overcome the problem of different impact estimates by different part ies . 
Dialogue would thus be encouraged at the local level , though in a more subtle 
manner than in Wyoming, by helping communities s tand on an equal footing with 
developers in terms of information .  The approach, then, is one of providing 
technical aid to communities to enable and encourage them to undert ake local 
planning . Thi s approach seems to be a good one for rural Colorado, where the 
idea of state Or regional agenc ies pl anning for local governments is viewed 
as an unhealthy intrusion int o local autonomy . Al though the idea of even 
local pl anning is anathema to many rural people , when faced by large-scale 
development pressures it is hard for them to res i s t  the idea as a means of 
preserving a way of l ife . When this realizat ion occurs , technical ass istance 
would be available to help the communitie s .  

3 .  Local growth management programs are be ing encouraged in an informal manner .  
There are a wide variety o f  new tools for land-use control available t o  
local governments , as the police power has been broadly interpreted by the 
courts in recent years . Along with any program of technical assistance , then , 
would be information regarding land-use controls t o  help communities mini-
mize the impacts of large-scale development . 

4 .  A great many s tate and federal agencies administer programs which direct l y  
or indirectly provide aid t o  communities faced with the impacts of large indus­
trial development . The problem is that these programs are rarely coordinated , 
and that local governments are rarely aware of the variety of avenues avail­
able to them for aid. To remedy the situation , the Oil Shale Office has 
prepared a booklet l i s t ing the many government agencies and programs from 
which aid might be available and who to contact at these agencie s .  (The 
Wyoming State Land Use Commission is preparing a s imilar pub l icat ion . )  
Directing local governments t o  agencies with discret ionary money i s  thus 
another means of avoiding the establ ishment of a large state fund which 
commun it ies might look upon as the primary source of aid for impact problems . 
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5 .  When a communi ty does apply through the Oil Shale Coordinator t o  the 
s tate legislature for money to rel ieve energy-related impac t s ,  it is urged to 
do so through a reg i onal pl anning commiss ion or c ouncil of governments . This 
provides a filtering effect and helps separate needs from want s .  The applica­
t ion for direct s tate aid is thus tempered through at least three reviews : 
at the regional leve l ,  in the energy counc i l ,  and finally in the Joint Budget 
Committee . 

The approach be ing developed in Colorado is thus one in which incentives are 
being provided for all p art ies involved in the problems of energy development to 
help solve those problems . Some of the legislat ion pending in the Colorado legis­
l ature seems to have the potential to greatly increase direct s tate subsidies to 
impacted communities and thus undermine the concept that local governments and th 
private firms involved should make the first att empt at solving impact problem s .  
I t  w i l l  b e  of interest t o  see what direction the s t ate takes on impact aid in the 
next few year s .  

Montana 

Montana has received much attention in the past year because of its 1975 
l aw requiring a prepayment of property taxes by major industrial fac i l it ies , 
includ ing , of course,  mines . The prepayment law is an attempt to provide front­
end money to communities experiencing the impacts of devel opment . The cos t s  of 
development begin when development begins , but there i s  a time l ag of a year or 
so before property tax revenues from the new development become ava ilab l e ;  the 
prepayment of property taxes is one way to remedy this s ituat ion . While the pre­
payment l aw is not the only component of Montana ' s  approach to dealing with impact 
problems--the law has yet to be used by a local government--it represents a 
unique approach and will be discussed at s ome length here . A discuss ion of other 
Montana laws relating to mining and energy devel opment impacts will fol l ow the 
analysis of the prepayment law. 

The Mon tana prepayment law provides that a person intending to construct a 
new major indus trial f ac i l i ty shall , on request of the county c ommissioners of the 
county in which the facil ity is to be located, prepay an amount equal to three 
t imes the est imated property tax due the year the facil ity is completed . A major 
new industrial facility is defined as a manufacturing or mining facil ity wh ich 
will employ an average of 100 people annually in the construct ion or operation of 
the facility and will create a subs tantial adverse impact on state , county, or 
municipal service s .  The prepayment may b e  made i n  installments a s  needed by local 
government s .  When the facil ity is completed and assessed , it is taxed as any 
other industrial property, except that one-fifth of the amount prepaid is allowed 
as a credit against property taxes in each of the first five years after the 
start of normal production at the plant . 

'Vhile the concept of prepayment appears s ound , the law as enacted fails t o  
consider a number of questions . The most important of these questions were 
raised in a report to the Montana legisl ature by the Departments of Revenue and 
Intergovernmental Relations ; most of the pOints raised in the report were subse­
quently ignored by the legislature . Presented below are the key i s s ues pertinent 
to the prepayment c oncept , which were raised in the report : 

1 .  Financial impact s t atements should be required, a lthough the act as 
passed requires none . If the reasonable assumption is made that the pre­
payment should bear s ome relat ion to the nature and amount of services to be 

1 3 9  



financed , an impact statement would be essential . Because t he actual pre­
payment law fails to make this assumpt ion ,  no impact st atement is required, 
and the amount prepaid is the same in all cases : three times the estimated 
first-year property tax . Not only is the payment unrelated to the impact , 
but the law as passed provides an incentive to the developer to underes t imate 
the s i ze of the facility being constructed. A good prepayment l aw would 
require an impact s t atement , and would c ont ain ( a )  detailed provisions for 
the type of informat ion required in the statement , (b) provisions for the 
timing of the f i l ing to insure that proper state and local review can be 
carried out , ( c )  penalties for noncompliance which would be more costly 
than the cost ct prepayment , (d) methods fur rel a t ing the e s t imated impacts 
and the amount prepaid , and (e) provisions for hearings and appeals from the 
parties involved . 

2 .  There should be in the legis lation a s t atement of the types of services 
the prepayment should f inance . At a minimum, the prepayment should cover the 
public cos ts of the construction phase such as temporary schoo� facil i t ies , 
increases in protection services , and road maintenance . Financing of perma­
nent services might also be included to insure , for example ,  the adequate 
provision of sewer and water f acilitie s .  The Montana law fails to make this 
specification, but does at least place a l imit on the prepayment amount . 
Related to this pOint is that a prepayment law should deal with the question 
of how much of the prepayment should be reimbursed to the company . The law 
as passed provides that the entire amount be reimbursed to the company. The 
law as passed provides that the entire amount be reimbursed , but other methods 
are possible and perhaps more equitable. The is sue hinges on the question of 
the proportion of costs l ocal residents s hould be required t o  pay for extra 
publ ic services result ing from the mining operation. If the company prepays 
taxes to f inance impacts of a permanent nature such as road c onstruction, 
sewage treatment facilit ies , or health care facilities , reimbursement of part 
or all of the prepayment might be in orde r .  If n o  re imbursement is provided , 
local residents who benef i t  from the services provided will nat have t o  pay 
for them. In any case , the quest ion of reimbursement is a policy dec i s i on 
which should be handled careful ly . 

3 .  Finall y ,  provis ions should be included for deal ing with the problem of 
diffused impacts . With a l arge industrial facility,  the impacts are often 
spread over several municipal it ies , school distric t s ,  and countie s .  The 
Montana prepayment l aw fails to consider the problem, howeve r ,  and provides 
only f or prepayment to the county in which the facil ity is located . I f  a 
l arge number of workers settle in a t own j u s t  over the county l ine , that 
town has no effect ive means , under this law, of receiving front-end money . 

In summary, the Montana prepayment l aw has been cri tic i zed by Montana officials 
and s ome feel that the l aw will be challenged in court the f irst time it is appl ied . 
The points raised above not only serve as a crit ique of the Montana law but 
indicate some general questions which must be cons idered with any approach to re­
imbursing communities for the public service costs of industrial devel opme nt . 
These points will be discussed again in a later section of this report ; our atten­
tion now will be turned to other means on which Montana relies to mitigate the 
adverse impacts of mining and other industrial devel opment . 

The most direct state aid goes to communities experiencing the impacts of 
coal mining. Senate Bill 8 7 ,  1975 session ,  earmarks revenues from the state ' s  
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severance tax on coal t o  be allocated for certain purposes ,  among which are 
school equal izat i on ,  county l and planning, coal area highway improvement , and a 
l ocal impact and education trus t .  The impact trust is administered by the Coal 
Board , which is made up of seven pers ons appointed by the governor , two of whom 
must have expert ise in educat i on and two of whom must be from " impact areas . 't 

The m aximum amount of money for local impact aid will be 17 . 5  percent of the 
severance tax revenues through 1979 and 15 percent thereaf ter . Total revenues 
from the severance tax were expected to reach $66 million in the 1977 biennium. 
The Coal Board is directed to consider in its allocat ions the degree of effort 
by local governments to deal with impact problems , severity of the impacts ,  
degree of local need , and availability of fund s .  At least one-half of the grants 
must go to c ounties , town s ,  and school districts experiencing a population growth 
of at least 10 percent since 1972 . 

Obvious l y ,  some of the problems mentioned in the discuss i on of the pre­
payment law exist with regard to the impact fund . I t  seems necessary to have a 
definite mechanism for deciding whether or not an impact st atement is needed ,  what 
types of information should be provided , how it should be analyzed , when it should 
be filed , and who should write the impact statement . The l aw creat ing the Coal 
Board seems to give the board sufficient latitude to establish a mechanism for 
answering these ques t i ons in its provision tha t the board should establ ish rules 
for governing its proceeding s .  Perhaps because the board is still in its early 
s tages , it is unclear how the questions are being considered . At this time , local 
governments estimate their own impacts a nd submit requests to the board for aid,  
with no state aid to communit ies t o  insure that requests are well prepared and 
accurately depic t local needs . Such technical assistance is not provided on a 
systematic bas i s ,  although aid is probably available through the extens ion service . 
A problem equally as serious is that the board has no expert s taff t o  evaluate 
local requests and separate local needs from local wants . The law provides only 
that the board "may retain profess ional c onsultants and adVisor s , " but this is 
a poor s ubst itute for a full-time profess i onal staff.  Final l y ,  the law directs 
that the board give attention to the need for local planning to help minimize 
adverse impacts , and directs that applicants for funds "be able to show how their 
requests reasonably f it into an overall plan for the orderly management of the 
existing or contemplated growth problems . " 

As in wyoming, a major facilit ies s i t ing act is viewed in Montana as a means 
of minimizing the adverse impacts of l arge energy conversion and other indus trial 
facil it ies . Montana does not seem , h owever ,  to have combined mandatory local 
pl anning with the s i ting review process , as has been d one in Wyoming . A strip 
mine s i t ing act was passed in Montana in 1974 , but it does not contain special 
provis ions requiring that the applicant f or a permit analyze OT attempt to minimize 
the adverse soci oeconomic impacts of the operation, although from the l anguage 
of the act it would appear that such information and analysis could be required . 
The effect of both of the sit ing acts has been t o  keep new mining and convers i on 
facil i t ies in the public eye and t o  promote public discussion .  This is the same 
type of beneficial effect that has been reported in Wyoming with regard to that 
state ' s  si ting ac t .  

I t  might be concluded that while Montana has t aken widely discussed steps 
toward alleviating the impacts of energy production , efforts there do not seem 
to be as coordinated as those in Wyoming , and would seem to have seriOUS prob­
lems with regard to administration .  
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IMPACT FEES (AS A FORM OF FINANCIAL INCENT IVE) 

Another alternative t o  help communities manage the impacts of mining develop­
ment is the use of local !1devel opment feest! or " impact taxes" to help pay for the 
costs of development . Impact t axes are a new conce pt , and their proper use would 
probably require State enabling legislation. Such a tax has as its purpose the 
allocat ion of the pub l ic service costs associated with a new development to the 
development itself . Typically , the impact t ax is discussed with respect to sub­
divi s ion development and takes the form of a tax on the number of bedrooms in a 
new building, or the number of lots in a new subdivision, or other factors . 

The impact t ax is simi l ar in concept to special as sessment , a tax des igned to 
recapture the cos ts of local improvements such as sewer connect ions . There is 
nothing inherent in the concept of the special assessment to prohibit its use as 
a recapture device for general improvements , such as a new sewage tre atment pl ant 
necessitated by new development , but it has not been used for this purpos e .  

Exactions are imposed on developers a s  a condition of subdivis ion approval 
and are also similar in concept to an impact t ax .  The most common form is a s imple 
dedication and/or improvement of public fac i l i t ies as a cond it ion of plot approval . 
This technique i s  almost universally accepted today as a means of recapturing the 
cos ts of both on-site and off-site improvements . The most common forms of exac­
t ions are l and for parks and school building s ,  road s ,  curb s ,  gutter s ,  s idewalks , 
and seWt·�r and water extensions . A mOre recent form of the exaction emerged from 
the realizat ion by communi t ies that in some instances money might be a more approp­
r i ate form of dedication than l and or facilitie s .  This form of exact i on i s  more 
l ike a special assessment , but is paid in advance and has been used to recapture 
more general costs than the special assessment usually recaptures . Final l y ,  
dedications , improvement s , and fees i n  lieu thereof have been imposed i n  recent 
years as conditions on permi ssions other than subdivision approval . Thus , 
variance s ,  conditonal-use permi t s ,  rezonings , and even the simple building permi t 
have been subjected to condit ions . The advantage of thi s  type of approach is that 
the cos t s  assoc i ated with any type of development--not j us t  primarily housing-­
could be imposed on that devel opment . 

I t  might be possible for a community faced with the boom caused by the opening 
of a mine t o  use the impact tax to finance some of the increased pub l ic service 
cost s .  Such a tax could be used to f inance a wide variety of services , from roads 
and sewer and water f ac il it i es to services l ike parks and l ibraries for which 
devel opment creates a demand but which are hard to attribute to specific develop­
ment s . The great advantage of the impact tax for dealing wi th s ome of the publi_c 
service impacts associated with mining is that in the absence of a s t ate aid 
program, it could solve the problem of obtaining front-end money. An impact tax 
would also help solve the problem of mining tax revenues going to one j urisdic­
t ion while anothe r j urisdiction absorbs a large number of the new res idents and 
incurs increased pub l ic service costs because of the mine . 

The device is being seriously considered in other parts of the country , most 
noticeably in Fl orida, which is studying state enabling legislation for such an 
imp act tax. The argument in favor of a statewide system of local impact t axes 
is that it is a direct means for accomplishing the purpose of having devel opment 
pay its own way . Municipal it ies must extend services as soon as new residents 
arrive, but revenues from these res idents do not appear ?n the tax rol l s  for at 
least a year, and sometimes two years . The impact fee is also the most direct 
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way of having developers pay not only for direct services but for indirect ser­
vices as well--pol ice , fire , recreat ion , library facil ities , and others . A 
further argument in favor of the impact tax is that property , income , and sales 
t axes are not designed to finance the capital outlays frequently demanded by 
rapid growth , but instead are needed to maintain exist ing service leve l s .  Florid a 1 s 
proposed impact fee law would give local governments the option of imposing the 
impact fees or setting them aside in certain instances . The measure would 
exempt public housing and would require a reduced fee to the extent that c apital 
improvements provided by the devel oper would les sen the financial impact on the 
community. Final l y ,  the b i l l  provides that the impact fee bear a reasonable 
relationship to the costs to the pub l ic created by devel opment , and it provides 
guidelines for impact fee structures and technical assi stance by state agenc ies 
to l ocal governments (Boyd and Jan i s ,  1975 ) . 

The arguments presented against the concept of the impact fee in general center 
on three questions : ( 1 )  Who should pay for the costs of new growth--old res ident s ,  
new res idents , or both? ( 2 )  Where should the funds be used? ( 3 )  How should the 
tax be assessed? Firs t ,  i t  is argued that the pub l ic really saves no money under 
an impact fee of any sort , because the impact fee is passed on to the consumer .  
Further , s ome argue that i f  services were inadequate or were reaching a threshold 
before new development , to tax the new residents for the cost of improvements 
nece s s i tated by old as we l l  as new development is unfair. Finally, it is argued 
that the impact tax will hurt lower income groups because the tax will raise the 
price of all housing in the already tight market .  As to the question of where the 
funds should be used , the argument is that it i s  unfair to charge new res idents for 
services that benefit the entire community, and that services benefitt ing new 
residents only can be paid for through the more tradit ional means of exactions 
and special assessments . As to the question of how the tax should be assessed, 
it is argued that any scheme wil l be a bad one . A flat charge per unit will d i s­
criminate against the poor because it is regress ive in nature . A progress i ve 
tax based on development value may not bear any relat ionship to the services 
required by, s ay ,  houses of different value .  Final l y ,  it i s  argued that a tax 
based on density would discourage apartment and clustered development and promote 
sprawl i ng single-family development .  Such devel opment carries increased public 
costs in a variety of service areas . 

Municipal ities are nowhere near the point of recapturing through exactions 
the benefits they confer on a development by their very presence . Many of these 
benefits cannot be quant ified , and this presents a j ustificat ion for a general 
development tax rather than a specific exact ion. The revenue from the impact or 
development tax could be used for any purpos e ,  not necessarily just for improve­
ments related to the development . As such, the impact tax is an intr iguing 
concept , and it might be one incentive to communities faced with· the unique impacts 
of mining to accept those impac t s .  State legi s l at ion enabling commun ities faced 
with the impacts of mining to impose a development tax on the most visible effect 
of the mine--new housing and related development--and to use the revenues from 
this tax for general purposes might be possib l e .  

The important point t o  recognize about the use of impact taxes to pay for 
the public costs caused by residential or commercial devel opment associated with 
mining is that the initial cost burden is not borne by the mine but by the new 
res idents in the commun ity and the companies which h ave bui lt the new homes and 
shops . In Wyoming , Colorado, and Montana , the mining companies , through their 
t axes or through grants or loans to local governments , have shared the cost 
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burden of public service provlsl0n. An impact tax might be considered by the 
s t ate legisl ature as one of many tools for protecting communities against the 
adverse impact of mining operat ions . 

The local impact tax would work well as one part of a program for de aling 
with mining impacts . For example , a state impact aid fund financed from a tax on 
the mine might provide money only for very specific purposes--for roads and schools , 
for example . The local impact tax would enable a community to cover the costs 
related to new development but not easily quantifiable for attributable to a 
specific development . A local impact tax might provide S Ome flexibility to a 
community in adjusting to a boom s i tuation. The concept of the l ocal impact tax 
would seem to f i t  well with an approach like Colorado' s ,  in which the emphasis i s  
on having local governments and companies try to deal with the impacts before the 
state steps in. The tax might be one tool to help implement this general approach . 

There are two major problems with the local impact tax. Firs t ,  community 
leaders might require some technical assistance in identifying the types of public 
service costs to anticipate , and in es timat ing at least some of the effect empiri­
cally. Second , the tax does not seem well suited to dealing with the bust cycle 
of mining, however ,  and for this reason ( and others ment ioned above) the impact 
tax cannot be relied on exclusively to deal with the community impacts of mining . 
Finally, enabl ing legislat ion for such a tax would probably be required . The 
legislation might provide s ome guidel ines on administering the tax and on fee 
s tructures , but should not be so restri ctive as to remove all flexibility from the 
tOOl , thereby removing one of its prime j ustificat ions . 

ISSUE SUMMARIES 

From the analyses of the acti ons being taken in three s tates to allevi ate 
the impacts of energy development and from discuss ions with the state officials 
adminis tering the programs , it is possible to isolate a number of key issues which 
must be faced in formulating a program to deal with community impacts . Al though 
the scale of the problems may be less in Wisconsin than in the oil shale and coal­
oriented states , the elements of a workable program for helping communities mini­
mize the adverse impacts of the boom-and-bust cycle inherent in mining will be 
basically the same . By raising these questions now, Wiscons in will hopefully be 
able to develop cons is tent p olicies before too many mining operations commence . 
E ach of the pOints mentioned below has been found , through its presence or ab­
senc e ,  to be an important part of a program for aiding impacted communities . 

1 .  All the states that have faced large-scale energy development have pro­
vided s ome amount of direct financial aid to impacted communities . An obvious 
problem revolves around the geographic distribut ion of impacts ; a community 
experiencing increased school attendance and the other costs associated with new 
res idents might not be the community in which the mine is located. The impacted 
community will thus not greatly benefit from increased property tax revenues 
from the facility and will not bene fit from a distribution of a mineral tax 
which returns a maj or portion of the tax to the munic ipal ity or county in which 
the mine is located . The Montana prepayment law is an example of a failure to 
consider this factor . (The s i tuation is further complicated in Wyoming, in which 
many residents in Sheridan work at the large Decke r ,  Montana ,  mine . )  Because of 
thi s  problem, most states facing major mining operations Or other forms of indus­
trial growth have established special state-administered funds to aid communities 
without regard to location. 
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2 .  The "state impact fundlt response can be a good means of overcoming the 
problem of the distribution of impac t s ,  but such a fund must be carefully struc­
tured to avoid adminis trat ive and even legal problem s .  There are a number of 
issues to be resolved , either in the legislat ion establ ishing the fund or thr ough 
rule-making procedures by those administering the fund : 

a .  Who decides what the impacts 
impacts , should technical aid be 
estimated correctly and fairly? 
should pay for it? 

are? If l ocal governments evaluate the 
provided to insure that the impacts are 
Who should provide this a id ,  and who 

b .  How does the board or agency administering the fund separate local impact 

needs from wants? Should a technical staff be ass igned to the dec ision-making 
body? An admitted problem with the Coal Board in Montana is that it is 
d ifficult to separate wants from needs in the absence of e i ther a program of 
technical aid t o  l oc a l  governments or a technical s taff for the board . 
Col orado has approached the problem of separating needs from wants by in­
s i s t ing that requests for aid from communities impacted by energy faci l i t ies 
on the western slope submit their proposals thr ough regional councils of 
governmen t .  A related question is who makes the final decis ion on the 
distribut i on of the impact aid--elected off icial s ,  an appointed board , or a 
professional staff? In Montana , it was pointed out , a great difficulty with 
the state t s  major facilities s i t ing act is that the final decis ion is 
made by an appointed board, which has the power to ignore the detailed s tudies 
undert aken by its professional staff . I t  was pointed out that the final 
decis ion on s i ting and impact aid might be better placed in the hands of 
elected officials , l ocal or state , who are accountable to the electorate. 

c .  Should the aid t o  communities be in the form of grants or loans? 
Should there be a d i s t inction between those services and facilitie s  provide d 
t o  the more transient construction populat ion and services which will benefit 
the entire community for years to come? 

d .  Will the fund be flexible enough to provide aid for those impacts which 
w.i.. l l  occur during the bust cycle? A fund which must use a major portion of 
its money t o  pay for facil it ies construction and the more obvious services 
such as police and fire protec tion might not be able to provide aid for such 
services as relocation of unemployed workers , increased welfare payment s ,  and 
even increased funding for social services and health programs necessitated 
by unemployment . The community impact laws in the three western s t ates 
analyzed above d o  not seem to address the problem adequately. In Wiscons in, 
where many mines might have only a 10- to 20- year l ife expectancy ,  the 
problems of mine c l os ings could be more significant than in the western s t ates . 

3 .  A s ubtl e  problem related to the quest ion of the impact fund and how it is 

financed is that if mineral tax revenues are used to f inance the fund, it will be 
difficult to answer a mining companyf s  argument that it has no obl igation to pro­
vide specific services because it has already "paid for'1 the impact 0 Thus 
Wyoming ' s  coal tax impact fund might eventually weaken the effect of the s it ing act 
in forCing the developers of coal conversion fac i l it ies from paying directly for 
certain community services . In Wisconsin the Jackson County iron mine l oaned 
money to the town of Brockway to f inance a road to the mine site ; had an impact 
fund existed , the t own might have had to turn to the s t ate for aid. 

4� Many of the western s tates encourage 

local governments and mining companies s o  
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that the state 

cooperation between the 
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p r imary source of impact aid.  Wyoming is working toward this end with its com­
bination of a major fac i l i t ie s  s i t ing act and mandatory local planning, and 
Colorado i s  emphasizing technical aid to l oc al governments . Both Colorado and 
Wyoming have reported s ome success in getting communit ies and companies to work 
out problems at the local leve l .  There are several elements necessary to the 
success of this approach, involving both incentives and dis incentive s :  

a .  Accurate information must b e  obtained from the companies involved on the 
nature and extent of the development pl anned . This has been a major problem 
in Montana, where company plans have changed several times from the f irst 
proposal to complet ion of the facility. These changes not only have made 
pl anning for impacts difficult but have alienated many community residents 
and caused their opposition to any development . Wyoming ' s  s i t ing act has 
solved the problem with regard to large fac i l i t ies by requir ing a new permit 
for every change in plans . (Wyoming ' s  s i t ing act , of course, also s imply 
requires that companies work with communit ies t o  solve common problems . )  
The problem of companies incorrectly est imating the impacts of their opera­
t i ons On communit ies is be ing approached in Colorado by insuring that an 
accurate data base exis t s ,  presumably including data on such crucial matters 
as housing supply , school capacity , and water suppl y .  With such data 
avail abl e ,  compan ies would be able to forecast impacts more accurate l y ,  and 
communit ies could more easily develop their own project ions . 

b .  I f  communities and mining companies are t o  cooperate in mitigating adverse 
local impacts , it is important that local governments bargain from a p os i t i on 
of somewhat equal s trength with the mining companies . This equality is fos­
tered to a degree by making data availab l e  to local governments , but just as 
important is probably a program of providing l ocal governments with profess ional 
s t aff time to help them use the informat ion. 

c .  Another method of encouraging cooperation which has been discussed in 
Montana is the use of environmental l aws and administrative regulations by 
local group s .  The potential for slowing down , s topping, or at least brining 
to l ight specific, information regarding a fac i l i ty thr ough l i t igat ion is 
grea t .  Providing local governments with informat ion on such procedures might 
be a strong incent ive for companies to work direc tly with l ocal governments . 

d .  An incentive to both local government s  and companies t o  work together 
might be to t ie any s tate impact grants to local pl anning efforts and to 
matching funds by the company involved . Colorado has an unofficial policy 
along these l ines , presumably feel ing that the developers of large f ac i l ities 
wi ll not only foster much commun ity oppos it ion by refusing to match fund s ,  
but , in s ome cases , that they might have t o  abandon development plans in t he 
absence of s t ate aid to the community. Montana f s  law estab l ishing the coal 
impact fund provides that the Coal Board consider local pl anning efforts in 
allocating funds , but it is unclear at this time how thi s will be applied. 

WISCONSIN LEGISLATION 

Some of the goals of the western legislat ion have already been met by 
exis t ing Wisconsin s t atute s .  The Wisconsin Environmental Policy Act (WEPA) 
Wi s .  Stat . S 1 . 11 ( 1 973) , requires an Environmental Impact Sta tement for act ions 
affecting the quality of the human environment .  An environment al impact report 
was prepared by the Flambeau Mining Corporation for the proposed copper mine in 
Rusk County .  This document is an example of the type of detailed impact s t atement 
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that should be f i led by mining companies . Through text , tables , figures , and 
appendices , much of the informat ion sought by Wyoming , Colorad o ,  and Montana 
legis l a t ion is already obtained . The developmental and product ion plans are 
outlined in considerable detail , the employment is itemized , and the impact t o  
existing fac i l i t ies is documented. 

In the 1975 Wiscons in legislative session ,  Assembly Bill 1364 provided for a 
conununity impact fund . The bill would have e s t ablished a net proceeds tax on 
me tallic mining operations , and provided that 25% of the tax revenues would be 
p l aced in an " investment and local impact fundlf to be administered by a special 
board a t t ached to the Department of Revenue . Funds would be distributed to every 
county where metal is mined ( $20 , 000 ) , and to every t own , village , or c ity where 
metal is mined ( $10 , 000 ) . Any remaining funds could be distributed to local 
governments , for police and fire protec tion ,  ::coad construct ion and maintenanc e ,  
environmental s tud ies ,  studies and projects for local development , and other 
expenses of the mining operation . Any funds not dis tributed by the board would 
be invested, and would be ava ilable to local and county governments in the future . 
Clearly,  if the obj ective is to compensate local government s  for the adverse 
impact of mining operations , then Assembly Bill 1364 is one alternative . Other 
possible alternatives have been d iscussed , and it is appropriate to outline the 
basic policy choice s .  

Mis s ing, of course ,  is a mechanism in WEPA directly encouraging or requir ing 
mining companies to work with communities in solving impact problems , and it is t o  
this point that much of the attention i n  the western st ates is being directed . In 
addition, local government s ,  if not provided with technical assistance to criti­
cally examine the imp act s t atements presented t o  them and perhaps to develop their 
own e s t imates , are still left in a less than equal bargaining posi tion .  The 
Flambeau impact statement does indicate , however ,  that strict compli ance with 
WEPA can insure that much of the necess ary devel opmental and product ion data is 
av ailable for public scrut iny . 

CONCLUS IONS AND RECOMMENDAT I ONS 

There are three basic alternatives for compensa t ing local governments for 
the adverse impact of mining operation s :  ( 1 )  A State-administered impact fund , 
under which revenue i s  d i s tributed according to a pre-determined f ormula ;  ( 2 )  A 
State-administered impact fund, under which revenue i s  dis tributed according t o  
estimates of specific impacts on land areas ; and ( 3 )  A bargaining procedure 
mandated by the State , with or without a State impact fund, through which mining 
companies negotiate directly with local governments to alleviate adverse impacts . 
Each a l ternat ive has its advantages and disadvantages . 

A State-administered impact fund , dis tributing monies according to a 

legislatively-determined formul a ,  has one maj or advantage : administrat ive cos t s  
are low .  I t  i s  not necessary t o  create a staff unit t o  e s t imate impacts , and 
the programs would be quite s imple to administer. This approach also has several 
major dis advantages . First , communities are not guaranteed compensat ion commensurate 
with the adverse impact they suffer. Some communities might be grossly under­
compensated, and local residents would suffer a substan t i al real-income l os s  
because of the mine . On the other hand , some communities would b e  grossly over­
compensated , creating tax islands , possibly similar to the tax isl ands that 
existed under the past utility shared tax distribution formul a .  Final l y ,  and 
perhaps most important , commun ities would not be forced , or encouraged , or aided 
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in local planning. Planning may be unpopular in some rural areas , but local land­
use planning, backed by effective l and-use control s ,  is the best way to minimize 
the total costs of growth. Planning and zoning can insure a more orderly local 
growth pattern , and help alleviate the need for a Sta te-administered impact fund 
in the first place . I f  impact funds are distributed according to a set formul a ,  
local pl anning i s  not heavily encouraged . 

A State impact fund, distributed according t o  specific estimates of local 
impact has several advantages . First , local governments are more clearly COm­
pensated for the adverse impacts that actually occur , and the danger of tax isl ands 
is considerably les s .  A d isadvantage is that the adminis trative cos t s  will not be 
insignificant . Est imation of pub l ic service costs of any type of devel opment i s  
extremely difficult , yet local officials would be forced t o  make such estimates 
possibly without any source of technical advice . Even if e s t imates are made 
l ocally,  the State administering agency would be forced to re-e s t imate the impacts in 
order to separate local needs from local wants and insure that impact funds were in 
fact being used to rel ieve mining-induced costs for local government s .  Thus , the 
cost and complexity of administration would be substant ial . Final l y ,  an impact 
fund based on specific impact estimates does l i ttle to encourage local planning. 
True , the process of e s t imating impacts may alert local of ficials to trouble spot s ,  
but this is l ikely t o  occur only after the impact has occurred . T o  minimize the 
adverse impact of the boom cyc l e , �s necessary to plan for growth and ut i l ize 
land use controls to minimize the costs to the community. 

The third alternative is to force mining companies and communities to nego­
t i ate over impact compensation, provided by the mining company. In addition there 
may , or may not , be a St ate-adminis tered impact fund . This is the de facto approach 
taken by the western states , in comb inat ion with state admin istered impact fund s .  
The maj or advantage is that local pl anning is encouraged , i n  advance of the time 
the impact begins to appe ar . This approach has the best possib i l ity of actually 
minimiz ing the adverse impacts on local government s ,  as well as compens ating for 
any adverse impacts which do occur . The major disadvantage is that it would 
almost certainly be necessary to provide technical ass istance to local governments , 
in order t o :  ( 1 )  insure that adequate planning informa tion was provided by the 
company and the state ; ( 2 )  help local offic ials evaluate that informat ion , and 
generally to help insure that any bargaining over impact compensation be between 
part ies of roughly equal bargaining p ower.  Technical assi stance might come from 
the regional planning commiss ion staff , located in most parts of the s t ate , or 
from University Extension, with county agents in every county and b ack-up techni-
cal support at the State leve l .  The Department of Local Affairs and Devel opment is 
another possible source of such assistance . Bargaining equality might be enhanced 
by amending WEPA to include standards that require mining companies to provide 
information on any adverse impacts on local governments , and to negot iate with 
l ocal g overnments to provide s ome compens at ion. Alternatively, such standards 
could possibly be incorporated into the Metallic Mining Reclama C iOIl Ac t o  In e i ther 

case , the State would have a s trong lever (denial of a permit) to encourage or 
force companies and local government s to cooperate and plan for minimizing impacts . 
A disadvantage of this approach is that the State may be required t o  oversee the 
proces s ,  to insure that both companies and local off icials are being reasonable in 
negotiat ions . Use of State-administered impact funds could be made contingent on 
s ome planning and company-provided compensation at the local leve l . 

Several general conclusions may be stated , regardless of the alternative 
chosen for compensat ing for impacts . First , the State should encourage local 
land-use planning and s trong land-use controls in areas identified as future 
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mining s i te s .  Regardless of whether the rectificat ion of adverse impacts is 
financed by the State , local government , or mining company, local planning can 
minimize the total amount of the adverse impact .  Second , the State should 
estab l i sh a formal program of technical assistance to communities which might 
experience the economic and social impacts associated with mining. This will be 
necessary for good pl anning, and will help communities in any direct negotiations 
with mining companies . Final ly,  a State-administered impact fund, such a s  
suggested i n  Assembly Bill 1364 , seems t o  enjoy widespread suppor t .  I t  may be 
useful to integrate such a fund with a program which would insure that mining 
companies provide adequate information to local governments , insure that local 
governments are encouraged to engage in land use pl anning , and have adequate infor­
mat ion and technical assis tance mandate that companies provide s ome direct assis­
tance t o  communities , and condition any state assis tance on cooperative efforts 
between local governments and mining companies . 
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