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PREFACE TO THE THIRD EDITION

The Wisconsin Geological and Natural
History Survey, an administrative unit in
the University of Wisconsin—-Extension, is
committed to maintaining Special Report
13 as a document that conveys accurate
and objective information about the regu-
lation of metallic mining in Wisconsin.
This edition, with some sections added,
other sections modified and expanded,
and new illustrations highlighting more
recent metallic mining activity, reflects
the Survey’s continuing commitment to
Wisconsin’s citizens.

The third edition of Special Report
13 describes changes in the regulation of
metallic mining and related activities that
have occurred since the revised edition
was printed in 1996. One major change
has been the renumbering of the state
statutes, which makes previous refer-
ences to the specific laws, or statutes, ob-
solete. In 1996, former chapters 144, 147,
159, 162, and part of chapter 146 were
reorganized and renumbered, and ch.
293, Wis. Stats.—the principal statute re-
lated to the regulation of metallic mining
in Wisconsin—was created. Several other
nonsubstantive changes were made. In
this version of Special Report 13, refer-
ences to the appropriate statutes have
been corrected and clarified. Also, new
laws and changes in administrative rules
adopted since publication of the previous
edition in early 1996 are covered.

I prepared this edition while the
state of Wisconsin considered the appli-
cation of Nicolet Minerals Company to
construct and operate an underground
metal mine in Forest County. (The pro-

posed Nicolet Mine is sometimes referred
to as the Crandon Project.) On October
28, 2003, however, the Nicolet Minerals
Company formally withdrew its mine-
permit application, which was pending
before the Wisconsin Department of Nat-
ural Resources. At the same time, Nicolet
requested that its application for a dredge
and fill permit pending before the U.S.
Army Corps of Engineers be withdrawn.
These withdrawals and the accompany-
ing request to the Wisconsin Department
of Natural Resources to “discontinue all
work on the permit application” effec-
tively ended the proposed Nicolet Mine
as a metallic mining project for the fore-
seeable future.

The societal context of metallic min-
ing regulation in Wisconsin has changed
with the withdrawal of the Nicolet
Minerals Company permit applications.
However, the regulatory framework
described in this third edition of Special
Report 13 still serves as a summary of
the state’s metallic mining laws, rules,
and regulatory policies. Illustrations in
this edition have been updated to reflect
new experience with metallic mining,
including the approval (1991), construc-
tion (1991-93), operation (1993-97), and
reclamation (1997-2001) of the Flambeau
Mine, a small, open-pit copper—gold op-
eration, near Ladysmith, Wisconsin.

The format of this report is designed
to allow readers an opportunity to read
about the complex regulatory frame-
work for metallic mineral development
in short, logically arranged sections at
varying levels of detail, which together




provide the reader with an overview of
the regulations. In this way readers can
learn about the mining regulations at
whatever level of detail is most helpful.
The most current versions of the Wiscon-
sin Statutes and administrative rules as of
this printing are included as an appendix.
Interested readers are also encouraged

to use the resources of the Internet, such
as <www.wisconsin.gov /state/home>,
which is the state of Wisconsin’s portal

to the latest versions of statutes and ad-
ministrative rules. The latest information
on metallic mining projects can also be

accessed through a Wisconsin Department
of Natural Resources Web site: <www.dnr.
state.wi.us/org/aw/wm/mining/metal-
lic/index.htm>.

I am grateful for the contributions of
individuals at the Wisconsin Department
of Natural Resources who assisted in the
development of this updated version and
thoughtfully reviewed the manuscript. I
also gratefully acknowledge the design
skills of Susan Hunt and the members of
the Survey staff who provided helpful
comments in reviewing the final manu-
script.

PREFACE TO THE REVISED EDITION

Since Special Report 13 was published

in 1991, the Wisconsin Legislature has
considered further additions and modifi-
cations to the metallic mineral regulatory
framework in the state. In the 1991-92
legislative session, Acts 259 and 260 were
enacted into law; these acts incorporated
ongoing legislative concern about the
environmental track record of a mining-

permit applicant into the decision-making
process and clarified the need for and the
scope of environmental assessment of
metallic mining projects. I have included
these changes in the statutes in the ex-
planatory text, where appropriate; the ap-
pendix contains the revised statutes and
administrative rules.

Vi



PREFACE TO THE FIRST EDITION

The Wisconsin Geological and Natural
History Survey, as part of University of
Wisconsin—-Extension, has an educational
mission to provide objective information
about the state’s natural resources for
the benefit of Wisconsin’s citizens. For
mineral development issues, the Survey
provides information and educational
materials regarding mineral-resource po-
tential, exploration and mining activities,
mineral leasing, and mining regulation.
Survey geologists involved with mineral
resources have developed a broad famil-
iarity with the issues related to mineral
evaluation and development.

This description of Wisconsin’s
metallic mineral regulations has been
prepared to address questions often
raised about these regulations by Wiscon-
sin citizens, legislators, and local, state,
and federal officials. This publication is
especially timely, given the broad public
interest in the opening of the Flambeau
Mine at Ladysmith and the amount of
metallic mineral exploration presently
being conducted in several Wisconsin
counties.

The narrative uses a three-part
structure to answer the questions that
are posed: a topic sentence that captures
the central idea, a brief summary that
states the major points of the response to
the question, and an expanded response
to the question. Thus, the narrative and
accompanying figures and tables can be
read at several levels, depending on the
reader’s time and interests. An appen-

dix containing the state statutes and the

relevant administrative rules is included
for those readers interested in the actual
language of the principal regulations.

Many of the illustrations used in
this report are photographs of the Jack-
son County Iron Company taconite mine
near Black River Falls, Wisconsin. This
open-pit mine was started in 1967, prior
to the adoption of Wisconsin’s metal-
lic mining regulations. After mining
regulations took effect in 1974, the mine
was operated in compliance with these
requirements. The mine’s reclamation,
which began in 1983, has also followed
state requirements.

I acknowledge the thoughtful
reviews of the manuscript by staff of
the Wisconsin Department of Natural
Resources and the Wisconsin Geological
and Natural History Survey, and others
who have contributed to this report. I
especially acknowledge the contribu-
tions of Susan Hunt, designer, and Mindy
James, editor.

This publication has been prepared
with the assistance of a grant from Wis-
consin Manufacturers and Commerce.
However, the content of this report
is the responsibility of the Wisconsin
Geological and Natural History Survey.
Questions regarding the content may be
directed to the Wisconsin Geological and
Natural History Survey, 3817 Mineral
Point Road, Madison, Wisconsin 53705,
telephone 608/262.1705.
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An overview of mining regulation

This publication provides an overview of the process that regu-
lates the exploration for and development of metallic mineral

deposits in Wisconsin.

Wisconsin statutes (laws) and administrative rules provide the requlatory environ-
ment within which metallic mineral development may occur. The Wisconsin Legisla-
ture proposes, considers, and adopts laws that form the framework for mining regula-
tion; the Wisconsin Department of Natural Resources enforces these laws and adopts
administrative rules (which have the same effect or force as laws) that prescribe in
greater detail how this enforcement is to be carried out. Compliance with local zoning

and land-use ordinances is mandatory.

The Legislature, acting on behalf of the
citizens of the state, has adopted a set of
laws that define the regulatory frame-
work for metallic mineral development in
Wisconsin. Through years of discussion,
proposals, debate, and formal action, the
Legislature has expressed, and continues
to express, the state’s policy in regard to
metallic mining. The statutes (laws) also
authorize the adoption of administrative
rules by state agencies, such as the Wis-
consin Department of Natural Resources
(DNR), to more specifically and in greater
detail delineate the regulatory intent of
the Legislature. Administrative rules,
ultimately approved by the Legislature,
carry the full weight of law. The adoption
of statutes and administrative rules is a
public process open to discussion and
debate.

The state of Wisconsin regulates
metallic mineral development by divid-
ing it into its component parts: 1) explo-
ration—the search for metallic deposits
using subsurface drilling; 2) prospect-
ing—the collection of bulk samples of

metallic deposits for detailed testing;
and 3) mining—the extraction of metallic
minerals and their physical and chemical
separation from the rock in which they
are found. In addition, Wisconsin has es-
tablished special rules regulating the han-
dling and disposal of mining wastes—the
management of the rock material left
over from the mining and processing of
ore to recover the valuable metals—and
the treatment of mine-related wastewater
and the protection of groundwater. Me-
tallic mining is subject to special liability
requirements, specific financial guaran-
tees and requirements, and an additional
tax based on the company’s net proceeds.
The laws and rules by which me-
tallic mining is regulated are subject to
change. Over the past 30 years or so, this
body of primarily environmental regula-
tion has evolved to reflect new state en-
vironmental policy initiatives, to clarify
specific approaches to regulation of min-
ing, and to incorporate public concerns.
This evolution in mining regulatory poli-
cy in Wisconsin is represented by the pas-
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sage of new laws, modification of existing
laws, and similar changes for administra-
tive rules. The bulk of today’s framework
of mining regulation was adopted in the
1970s; however, several new concepts
have been incorporated into this regula-
tory framework: “Bad actor” restrictions,
demonstration of successful performance
at other mining sites as a condition to
mining, allowance for the development
of local agreements, and environmental
impact statement requirements are some
of the substantive changes. Some new
concepts, such as the irrevocable trust
account, have been included only within
the administrative rules.

The regulation of metallic mineral
development in Wisconsin is predicated
on a process of information gathering and
disclosure—information that is collected,
evaluated, and even formally cross-ex-

amined. In effect, the regulation of me-
tallic mineral operations in Wisconsin is
grounded in a process designed to iden-
tify relevant technical information and

to provide for discussion about whether
proposed exploration, prospecting, or
mining operations should be permitted.
Decisions about metallic mining opera-
tions are made by an independent author-
ity acting within the laws and regulations
of the state and are subject to judicial
review, but regardless of state approval,
the acceptance of such operations by lo-
cal government, within the range of their
zoning and land-use authority, is ulti-
mately required.

In this report I describe the aspects
of metallic mineral operations that are
regulated, the means by which the regula-
tion is accomplished, and the critical role
played by local government authority.

INTRODUCTION



The roles of government

Government, at different levels, plays a variety of specific roles
in the regulation of metallic mineral development.

The federal government creates the general, overarching environmental protection
requlations governing the operation of metallic mines in the United States. The Wis-
consin Legislature establishes the requlatory philosophy and legal framework for min-
ing in Wisconsin by adopting laws and approving administrative rules. Local govern-
ments are explicitly involved in mining regulation through their police powers and
zoning activities, which are defined by the Legislature. Metallic mining projects must
be consistent with all applicable authority, regardless of the level of government in

which that specific authority exists.

The federal government passes laws and
promulgates administrative rules through
its various agencies; these laws and rules
determine, in broad outline, how metallic
mining is regulated in the United States.
In many cases, the responsibility and au-
thority for enforcing federal environmen-
tal regulatory programs have been trans-
ferred to the state of Wisconsin; however,
the U.S. Army Corps of Engineers and the
Environmental Protection Agency main-
tain separate authority and responsibility
for certain regulatory programs. In these
situations, applicants for metallic min-
ing projects must obtain all the necessary
approvals and permits from the federal
regulatory agencies as well as from other
units of state and local government.

The framework of mine regulation
in the state is primarily based upon the
laws passed by the Wisconsin Legislature
and signed by the Governor. These stat-
utes form the state’s policy for metallic
mining and the basis for the development
of administrative rules by each agency
identified in the laws as being responsible
for enforcing the policy. In the case of me-

tallic minerals, the laws contained in ch.
293, Wis. Stats., provide the statutory au-
thority for the DNR to adopt administra-
tive rules NR 130 (exploration), NR 131
(prospecting), and NR 132 (mining), Wis.
Admin. Code. Section 289.05, Wis. Stats.,
is the statutory authority for ch. NR 182
(regulation of metallic mining wastes),
Wis. Admin. Code.

Other Wisconsin statutes affect me-
tallic mineral development: 1) ss. 107.30-
107.35, Wis. Stats., establish long-term li-
ability of mining companies for personal
and property damages; and 2) s. 70.375,
Wis. Stats., establishes a specific tax on
metallic mineral mining. In addition,
metallic mineral operations are regulated
under all other environmental protection
programs administered by the state and
federal government.

Local governments exercise regula-
tory oversight for mining projects in Wis-
consin in a manner consistent with the
authority delegated to them by the state
of Wisconsin, specifically through local
zoning and land-use management pow-
ers. For metallic prospecting and mining

SPECIAL REPORT 13



operations, such local authority may, in
fact, supersede state regulatory authority
because state laws require that an appli-
cant for a permit to develop metallic min-
erals demonstrate compliance with local
zoning and land-use ordinances before
any permits can be issued by the state.
Section 293.37(2)(d), Wis. Stats., requires
that a mining-permit application provide
“Evidence satisfactory to the [DNR] that
the applicant has applied for necessary
approvals and permits under all appli-
cable zoning ordinances...” and, under

s. 293.49(1)(a)6, the issuance of the mining

permit cannot occur unless it is shown
that the proposed “...mining operation
conforms with all applicable zoning ordi-
nances.”

Tribal governments also may have
certain regulatory authority affecting me-
tallic mineral development in Wisconsin.
For example, the Mole Lake Sokaogon
Chippewa are treated as a state under
rules administered by the U.S. Environ-
mental Protection Agency and therefore
have authority to set their own water-
quality standards for waters on their
lands.

INTRODUCTION






WHAT ASPECTS OF METALLIC
MINERAL DEVELOPMENT
ARE REGULATED?




Exploration

Exploration is defined as drilling into the subsurface for the pur-
pose of searching for metal-bearing minerals.

Under Wisconsin law, exploration is synonymous with drilling. All aspects of drilling
activity are subject to regulation by the DNR: the location of the drillhole and drilling
pad; the entire area used by the drill rig and the supplementary drilling equipment;
construction of the drillhole to protect any water-bearing strata encountered; and the
reclamation and closure (abandonment) of the drillhole.

Exploration is defined as

the onsite geologic examination from
the surface of an area by core, rotary,
percussion or other drilling, where
the diameter of the hole does not
exceed 18 inches, for the purpose of
searching for metallic minerals or es-
tablishing the nature of a known me-
tallic mineral deposit, and includes
associated activities such as clearing
and preparing sites or constructing
roads for drilling.

—ss. 293.01(5), Wis. Stats.,

and NR 130.03(8), in part,

Wis. Admin. Code

Through ch. NR 130, Wis. Admin.
Code, as administered by the DNR, the
state of Wisconsin requires that all com-
panies engaged in metallic mineral explo-
ration be licensed. Each license is in effect
from July 1 of a calendar year through
June 30 of the following calendar year. An
exploration company (the licensee) must
pay $300 for the initial license year or part
of a year and $150 for each year the li-
cense is renewed. Companies are charged
a fee of $100 per drillhole for the first 20

exploratory holes per year and $50 for
each additional hole in any one year. In
addition, the exploration company is re-
quired to post a minimum bond of $5,000
to ensure successful reclamation. The
DNR adjusts this minimum bond upward
to guarantee that coverage is adequate to
reclaim all drilling sites constructed by
the licensee. The exploration company
must also show proof of liability insur-
ance coverage ($50,000 minimum) for
personal injury and property-damage
protection. The DNR may also require ad-
ditional insurance coverage.

The exploration company must give
the DNR at least a ten-day notice before
drilling any hole and must notify the
DNR prior to the actual start of drilling.
The DNR must approve each drilling site
prior to any drilling activity; the construc-
tion of the drillhole and its ultimate aban-
donment (filling in) are also supervised
by the DNR.

The licensee is required to provide at
least a 24-hour notice of intent to abandon
a drillhole. Following abandonment, the
licensee files a report describing the aban-
donment activity. Drillholes may be aban-
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Exploration (drilling) for metallic mineral occur-

rences in northern Wisconsin is shown in photograph
above. About 0.25 acre of land is affected by each
drillhole constructed. The drilling mast is placed at an

angle to intersect the typically inclined rock strata as

nearly perpendicular as feasible (see drawing, right).

doned temporarily (hole left open with a
welded or threaded cap fixed to the cas-
ing to prevent any potential groundwater
contaminants from entering the hole).
Permanent abandonment requires the
filling of the drillhole from bottom to top
with cement grout or other approved ma-
terial. All drillholes must be permanently
abandoned and the drilling site reclaimed

before any

part of the

bond can

be released

and the ex-

ploration

licensee’s re-

sponsibility for the drillhole construction
can be terminated.

WHAT ASPECTS ARE REGULATED?



Prospecting

Prospecting is defined as taking a bulk sample for further testing
and evaluation of an occurrence of metallic mineralization.

Prospecting is viewed under Wisconsin’s requlations as being more intensive than ex-
ploration, but having less potential environmental impact than mining. It is defined to
include the collection of several tons of metal-bearing rock and minerals for extensive
testing and evaluation, usually to determine the amount of metal recovery in a min-

eral-processing facility.

Prospecting is defined as

engaging in the examination of an
area for the purpose of determining
the quality and quantity of miner-
als, other than for exploration but
including the obtaining of an ore
sample, by such physical means as
excavating, trenching, construction of
shafts, ramps, tunnels, pits and other
means...and the production of refuse
and other associated activities.

—ss. 293.01(18), Wis. Stats.,
and NR 131.03(15), in part,
Wis. Admin. Code

Prospecting is common in many
places in the United States and the rest of
the world; however, because the potential
for environmental impact is more exten-
sive than what might occur in mineral ex-
ploration, Wisconsin’s regulation of pros-
pecting requires extensive environmental
evaluation and the acquisition of a permit
to engage in prospecting. In effect, a pros-
pecting activity is viewed by the state of
Wisconsin as a “mini-mine”; however,
the holder of a prospecting permit is not
allowed to engage in commercial exploi-
tation of the orebody, and the granting

of a prospecting permit does not mean
that a mining permit will be granted. The
environmental analysis and review pro-
cess may involve the preparation of an
Environmental Impact Statement (see p. 26);
in addition, the granting of all necessary
permits, not only the prospecting permit,
is subject to a formal hearing, similar to
that required for mining.

The regulation of prospecting par-
allels the regulation of mining in the
following respects: 1) the inclusion of a
Notice of Intent to collect data to support a
prospecting permit application followed
by a mandatory public hearing; 2) the
collection of baseline environmental data
by means approved by the DNR; 3) the
submission of detailed prospecting and
reclamation plans that include special
consideration for protection of wetlands;
4) the posting of a bond to ensure recla-
mation of the prospecting site; 5) exten-
sive environmental monitoring of the
prospecting site; 6) specific provision for
on-site inspections at any time; 7) mini-
mum design and operation requirements;
8) specific locational criteria and environ-
mental standards; and 9) provisions for
granting exemptions “if such exemptions

10
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A bulk sample of potential ore
material (above) may be collected
for testing and evaluation in
special laboratories that simu-
late mineral-processing facilities
or mills, such as the laboratory
(right) of the Lakefield Research
Center in Ontario, Canada.

are consistent with the purposes of this
chapter and will not violate any appli-
cable federal or state environmental law
or rule” (ch. NR 131, Wis. Admin. Code).
The cost of environmental analysis
and review, including that of an Environ-
mental Impact Statement, if required, is the

responsibility of the prospecting com-
pany. The initial application fee is $1,000.
The DNR bills the prospecting applicant
throughout the permitting process to
reflect the actual cost of the environmen-
tal assessment and all necessary permit
evaluations and reviews.

WHAT ASPECTS ARE REGULATED?
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Mining

Metallic mineral mining is defined as the commercial extraction
of metal-bearing minerals and includes all aspects of the devel-
opment, operation, and reclamation of the mining site.

The regulation of metallic mining operations is based on the application for and issu-
ance of a permit and includes the development of the mine itself, whether on the surface
(an open-pit mine) or beneath the surface (an underground mine), and all activities
related to mining. The preparation of a mining site, the production and disposal of any
waste materials, and the construction and operation of any mineral-processing facili-
ties are covered by mining regulations. A major aspect of metallic mining regulation is
the provision for reclamation of the mining site.

The mining of metallic minerals is regu-
lated by the state of Wisconsin through a
permitting process that covers all aspects
of the commercial production of metals.
On the basis of ch. 293, Wis. Stats., the
DNR is responsible for the administration
and enforcement of ch. NR 132, Wis. Ad-
min. Code, which specifically establishes
the regulatory requirements.

Criteria designed to protect certain
environmentally sensitive areas restrict
the location of metallic mining opera-
tions; exemptions from these criteria and
standards are permitted only when doing
so would not result in compromising any
other state or federal environmental law
or rule. Some designated areas in the state
are defined as unsuitable for surface min-
ing and for surface activities related to an
underground mine, reflecting the state’s
policy to protect certain land because of
the presence of unique features. Land
protected from mining activities includes
wilderness areas, wild and scenic rivers,
national and state parks, wildlife refuges
and areas, historical landmarks, and natu-
ral areas. Disturbance of wetland areas

must be minimized to the satisfaction of
the DNR, and other environmental stan-
dards for the protection of surface water,
groundwater, air quality, and endangered
and threatened species must also be met.
To acquire a mining permit, an ap-
plicant (the company that is interested in
mining) must submit a Mining Plan and a
Reclamation Plan for DNR approval. The
Mining Plan details all aspects of the min-
ing operation, from how the ore would
be extracted to the disposal of all mining
waste and refuse. In addition, an assess-
ment of possible health and environmen-
tal hazards must be provided along with
the proposed remedial actions that would
be implemented. The Reclamation Plan
describes how the mine site, waste piles,
and related facilities would be reclaimed
and how the reclaimed site would be
used. In addition, a performance bond or
other acceptable form of financial assur-
ance must be posted to ensure the avail-
ability of financial resources sufficient
for the state of Wisconsin to reclaim the
site in the event that an operator failed to
complete its obligation to do so.

12
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A Monitoring Plan must be prepared
by the applicant and approved by the
DNR; the plan must identify the nature
and extent of all environmental monitor-
ing programs—air, surface water, ground-
water, and wildlife—that would verify
a mining operation’s acceptable perfor-
mance before, during, and after mining.
Environmental baseline monitoring is
required prior to mining development for
comparison with later monitoring results.
A Contingency Plan that outlines the re-

medial actions necessary to mitigate any
unforeseen environmental problems must
also be accepted by the DNR prior to ap-
proval of a mine permit.

The cost of all environmental analy-
sis and permit-review work, including
the preparation of an Environmental Im-
pact Statement, is the responsibility of the
applicant. The initial application fee is
$10,000. The mining-permit applicant is
billed for the ongoing costs of the permit
evaluations and reviews by the DNR.

Mining metallic minerals in northern Wisconsin may involve open-pit
mines, such as the Flambeau Mine near Ladysmith (photograph circa
1995; site now reclaimed; see p. 19 for a photograph of the reclaimed
site) or underground mines, such as the formerly proposed Nicolet
Mine in Forest County. Photograph courtesy of Wisconsin Depart-

ment of Natural Resources.

WHAT ASPECTS ARE REGULATED?
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Mine-waste disposal

The disposal of mine wastes—including waste rock and tail-
ings—is regulated under a separate set of administrative rules,
which provide for site-specific evaluation of each mine-waste

disposal facility.

The disposal of waste rock (rock without sufficient metal content to be of economic
interest) produced by a metallic mining operation and the disposal of tailings (finely
ground rock particles with little or no valuable metal content left over from the wash-
ing, concentration, or treatment of crushed ore) are requlated under ch. NR 182, Wis.
Admin. Code. This regulation requires a series of waste-characterization studies and
separate criteria for the siting and design of waste-disposal facilities. The long-term en-
vironmental implications of the facility’s construction and operation are also assessed,
including protecting groundwater quality, minimizing wetlands disturbance, and
establishing financial guarantees for proper closure and maintenance of waste-disposal

facilities.

The Feasibility Report and Plan of Opera-
tion, and their approval by the DNR, are
the primary requirements for a license to
dispose of metallic mineral prospecting
or mining wastes.

The Feasibility Report includes the
applicant’s site-specific documentation of
a proposed mine-waste disposal facility.
This report includes data (independently
verified by the DNR) about the chemical
and physical nature of the waste material
and its leaching potential, information
about the proposed facility site (in terms
of its general location and site-specific
data), and the proposed facility design
plan, which contains such information as
earth-movement calculations, specifica-
tions for liner and cover systems, and a
proposed groundwater-monitoring pro-
gram. The Feasibility Report also includes
information about the aesthetics of the
proposed mine-waste disposal facility,
calculations related to issues of dam safe-

ty, financial requirements for long-term
care and facility closure, and alternative
site locations considered by the applicant.

The Plan of Operation is a detailed
description of the proposed mine-waste
disposal facility, from construction to
operation. It is essentially an engineering
document that addresses such issues as
the protection of groundwater quality,
details of waste and tailings dam and
berm construction, design of the monitor-
ing system, and an economic analysis of
the costs of site closure and the long-term
care requirements. In addition, approval
of the detailed Contingency Plan is re-
quired; this plan describes measures to
mitigate discharges from the mine-waste
disposal facility.

Sometimes a surface metal mine is
filled with mine waste after the comple-
tion of the mining activity. In such cases,
the data included in the Feasibility Report
and the Plan of Operation may be submit-
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ted as part of the mine-permit applica-
tion, not as separate documents.

Chapter NR 182, Wis. Admin.
Code, further requires construction and
completion reports as a means to docu-
ment that construction of the mine-waste
disposal facility is in accordance with
the approved Plan of Operation, including
minimum design and operation require-

ments, inspection requirements, monitor- . . .
p q The 320-acre tailings basin at Jackson County Iron Mine was used

for the disposal of finely ground rock particles from the mill process-
ing of iron-bearing ore. Mine-waste-disposal facilities regulated
under ch. NR 182, Wis. Admin. Code, include those for waste rock,
tailings, and all other refuse produced in a mining operation.

ing requirements, record keeping, and
data compilation. Once the mine-waste
disposal facility is closed or certified as
fully reclaimed, as provided for in the

Reclamation Plan submitted under ch.
NR 132, Wis. Admin. Code, the owner is
responsible for conducting such activi-
ties as groundwater monitoring, routine
surface maintenance, and the collection
and treatment of leachate.

Under the requirements of ch. 289,
Wis. Stats., the owner of a mine-waste
disposal site must provide proof of finan-
cial capability for the long-term care of
the site for a minimum of 40 years. After
the 40-year period, the owner may or
may not be required to prove financial ca-
pability, but the owner is still responsible
for the site’s long-term care.

In some cases, the landowner and
the mining-permit applicant are not the
same. Current law places responsibil-
ity for long-term care and monitoring
of a waste facility on the landowner; the
owner of the mine-waste disposal facility
is forever responsible for the environmen-

tal integrity of the reclaimed facility.

Temporary stockpiles of waste rock
or other mine waste to be used to backfill
an underground mine are not technically
defined as “waste,” and therefore are not
subject to the licensing requirements of
ch. NR 182, Wis. Admin. Code. However,
the construction and operation of stock-
piles are regulated under the Mining Plan,
s. NR 132.07, Wis. Admin. Code. Stock-
piles of waste rock or other mine waste
that is to be used to backfill a surface
mine, such as has been done at the Flam-
beau Mine, are regulated first under the
Mining Plan (while the stockpiles are in
place above ground) and then are regu-
lated under the licensing requirements of
ch. NR 182, Wis. Admin. Code, after they
are removed and used as backfill.

WHAT ASPECTS ARE REGULATED?
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Groundwater monitoring and wastewater treatment

The protection of the groundwater resource and the proper treat-
ment and disposal of wastewater related to a prospecting or min-
ing operation are addressed in mining-specific regulations and
other related administrative rules.

The protection of groundwater and surface water from possible adverse environmental
impacts as a result of metallic mineral development is the focus of an extensive body of
laws and rules. Groundwater protection is achieved through appropriate facility design
and the development, approval, and operation of a groundwater-monitoring program
for the mining site, including the mine-waste disposal facility/facilities and the mine
itself. Monitoring provides an early warning of potential groundwater-quality impacts,
thus enabling timely response to mitigate potential problems. Metallic mining is sub-
ject to the same wastewater-treatment requirements as other requlated activities in the
state. Water must be treated to ensure that, upon its release into the environment, the

most sensitive organisms in that environment are not harmed.

One major purpose of Wisconsin’s envi-
ronmental regulations is the protection
of the water resources of the state. These
resources—the surface water (lakes,
streams, and wetlands) and the ground-
water (water present within the materials
beneath the land surface)—belong to the
people of Wisconsin, and the protection of
these resources is, therefore, important to
the entire state. Metallic mining is subject
to the same wastewater-treatment re-
quirements as other regulated activities.
Chapter NR 140, Wis. Admin. Code,
outlines the state’s general approach to
the protection of groundwater quality.
This approach is a combination of site as-
sessment, facility design and operation,
monitoring, and a series of prescribed ac-
tions to follow depending on the quality
of groundwater observed. Chapter NR
140, Wis. Admin. Code, establishes the
water-quality standards, the outline of
necessary actions to take, and the overall
regulatory concept. Section NR 182.075,

Wis. Admin. Code, describes the applica-
tion of the state’s approach to protecting
groundwater resources potentially af-
fected by metallic mineral development.
A design-management zone (DMZ) up
to 1,200 feet is delineated around metal
mines and mine-waste disposal facilities.
Within this zone, monitoring is designed
to permit appropriate, timely response to
any changes in groundwater quality re-
lated to the mining or disposal activity.
The DMZ and the range of appropri-
ate actions are defined in ch. NR 140, Wis.
Admin. Code; s. NR 182.075, Wis. Admin.
Code, identifies additional requirements
that are specific to metallic mining. They
include extensive evaluation of poten-
tial groundwater quantity and quality
impacts through the use of predictive
modeling (not required of other regulated
waste-disposal activities) and the devel-
opment and approval of a mitigation plan
when groundwater monitoring indicates
that groundwater quality has changed.
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Groundwater-monitoring wells provide data about groundwater quality before, during, and
after mining (upper left, typical monitoring well; upper right, DNR personnel collecting
groundwater samples for analysis). The wastewater-treatment plant at Flambeau Mine (lower
left and right) processed about 10 million gallons of treated water per month before discharg-
ing into the Flambeau River. Photographs courtesy of Wisconsin Department of Natural

Resources.

Wisconsin’s regulatory program is
designed to protect the most sensitive
organisms present in waters into which
treated wastewater may be discharged.
Receiving waters are classified according
to their existing water quality; effluent
limits protect the receiving waters from
pollution and are the basis for the regula-
tion of wastewater discharge.

Treatment of excess surface water
and groundwater collected on the mining
site and needing to be discharged else-

where is regulated under chs. 293, Wis.
Stats., and NR 132, Wis. Admin. Code,
and the array of laws and rules that out-
line the state’s regulation for all other reg-
ulated activities involving point-source
discharge of wastewater. These regula-
tions include ch. 283, Wis. Stats., and ad-
ministrative rules that describe in detail
how surface water is to be protected from
discharges of waste water: chapters NR
102, NR 104, NR 105, NR 106, NR 207,
and NR 270, Wis. Admin. Code.

WHAT ASPECTS ARE REGULATED?
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Reclamation

Reclamation of a mining site to an environmentally stable condi-
tion is one of the principal objectives of metallic mining regula-

tions.

Chapter 293, Wis. Stats., is also known as the “Metallic Mining Reclamation Act.”
The name of this law emphasizes one primary objective of Wisconsin’s metallic mineral
regulations: the reclamation of land disturbed by mining. Reclamation of mined land
focuses on the return of that land to its original condition, or, if that is not physically
or economically practical or is environmentally or socially not desirable, a return of the
land to a condition that provides for long-term environmental stability. A prospecting-
or mining-permit approval must be based on a Reclamation Plan that has adequate
financial guarantees to ensure its completion.

The purpose of reclamation is restoration
of the prospecting or mining site. State
law [ss. 293.01(23) and 293.13(2)(c) 1-8,
Wis. Stats.] specifies the standards for rec-
lamation for mining sites; these standards
are outlined in detail in s. NR 132.08, Wis.
Admin. Code. Standards include the sta-
bilization of the entire site, control of sur-
face-water flow across the site, protection
of surface-water quality, sealing of any
openings, removal of surface structures,
prevention or reclamation of substan-
tial surface subsidence, preservation of
topsoil, and revegetation of the site. The
main objectives are to establish a variety
of plants and animals indigenous to the
area on the former mine site and to mini-
mize the disturbance of wetlands. If land
contours, after reclamation, differ from
original contours, the landforms must be
stable, revegetated, and consistent with
surrounding topography.

An estimate of what it would cost
the state to complete the Reclamation Plan

must be developed (and have DNR ap-
proval) and a bond in that amount is
required to be in force to ensure that the
Reclamation Plan can be completed at any
time during the course of the mining op-
eration.

The final use of a reclaimed mine
site is specified in the mining permit and
approved in the Master Hearing before
mining is allowed to begin. Changes in
the final Reclamation Plan can only be
made when such changes do not adverse-
ly affect the goal of mined land reclama-
tion, which is to provide environmentally
stable, productive post-mining land use.
Alternative uses of the reclaimed mine
site are permitted with the approval of
the DNR and, if applicable, the owner of
the disturbed land. The Jackson County
Iron Company, for example, has re-
claimed its open-pit taconite operation
near Black River Falls, which closed in
1983, to provide an area suitable for a
county park with swimming, camping,
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hiking, interpretation of the site’s mining
history, and the observation of wildlife
and wetlands on the site. For the Flam-
beau Mine, the initial approved Reclama-
tion Plan included establishing a low-
intensity wildlife management area and
a several-acre wetland on the reclaimed
site. These requirements were later modi-
fied at the request of local governmental
officials, with the approval of the DNR,
to allow the retention of certain buildings
and the construction of hiking trails.

At left is an aerial view of the Flambeau Mine
during active mining (see p. 13 for another
view); below is the site in August 2003 follow-
ing reclamation (view looking southeast). Pho-
tographs courtesy of Wisconsin Department of
Natural Resources.

WHAT ASPECTS ARE REGULATED?
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How DOESs
THE PERMITTING PROCESS WORK?




Notice of Intent

The submission of a Notice of Intent to collect data to support a
prospecting- or mining-permit application formally begins the
permitting process.

Once a potential mine-permit applicant has determined that metallic minerals are
present in a location that may be available for mining and the deposit of minerals can
be mined in a manner consistent with environmental regulations and at an accept-
able cost, the applicant files a Notice of Intent to collect data to support a mining- or
prospecting-permit application. This document provides a preliminary description of
the proposed project and gives formal public notice of the project to the DNR and to
Wisconsin’s citizens. The Notice of Intent requires formal public review at an infor-

mational hearing in the area of proposed activity.

A mining company may be successful

in its exploration program and discover
a concentration of metal-bearing miner-
als in a location in which their extraction
would appear to be environmentally and
economically feasible. Following this dis-
covery, the company may begin informal
discussions with the DNR to decide what
type of data the company needs to collect
for the state to determine whether mining
can or should take place. The company
then files with the DNR a Notice of Intent
to collect data to support a mining or
prospecting permit application.

The Notice of Intent serves two funda-
mental purposes: 1) It gives formal notice
to area residents and the DNR that an
activity of economic and environmental
significance is being proposed. 2) It gives
a preliminary description of the proposed
activity. The Notice of Intent provides the
public and the DNR with a mechanism to
identify the technical data that might be
collected and how the company-collected
data will be gathered, submitted, and
independently verified.

The filing of a Notice of Intent must
be followed by a public information hear-
ing in no less than 45 and no more than
90 days. The purpose of the hearing is to
gather public comment, identify issues
of local concern, and develop guidelines
for the collection of technical informa-
tion that will follow. The Notice of Intent
hearing also clarifies opportunities for
public involvement in the environmental
analysis and the permit-review decisions
to come.

Typically, the Notice of Intent is tied
to the development of a Scope of Study,
prepared by the applicant and submit-
ted to the DNR for approval. The Scope
of Study identifies the specific means by
which data are to be collected and ana-
lyzed. It describes the precise nature and
extent of quality-assurance procedures
and DNR’s verification activities. The
Scope of Study is reviewed and revised
prior to approval by the DNR. Like the
Notice of Intent, the Scope of Study is a
public document, and although a hear-
ing is not required, the public is provided
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with the opportunity to give information  but given the complex nature of metallic
on its content. (A mine-permit applicant ~ mineral operations, the DNR is likely to
is not required to prepare a Scope of Study, require the preparation of this document.)

Principal aspects of the Notice of Intent process

Minimum information requirements for a Notice of Intent, based on ch. NR 132, Wis.
Admin. Code, include
» the name, address, and telephone number of the applicant;
« amap showing approximate location of the project site;
» the expected date of submission of the permit application;
» specific environmental data collected before the Notice of Intent was filed,
including date, methods, and by whom collected;
+ apreliminary project description that includes
- topographic map showing location of the orebody;
- description of orebody (size, shape, mineral composition);
- description of proposed method of extraction, processing, and
nature of wastes produced;
- estimate of the proposed project’s schedule;
- proposed Scope of Study (optional);
- other information requested by DNR; and
e aquality-assurance program to be followed during the collection of data.

The DNR advises applicant of

» specific information and quality-assurance requirements necessary for the
permits and Environmental Impact Report (see next section of this document);

» type and quantity of information about the characteristics of the physical and
biological resources involved;

» what previously collected data are acceptable;

» what preliminary data-verification procedures will be used; and

» theneed to prepare a Scope of Study detailing data collection and verification
procedures.

Mandatory public hearing solicits comments from the public and relevant state

and federal agencies about

» anticipated environmental impacts and desired baseline studies;

« other information and data believed necessary to be collected by applicant;

+ listing of persons desiring notification of DNR actions concerning project;

» verification procedures to be used by the DNR;

e quality-assurance procedures to be used by applicant; and

» listing of all anticipated federal, state, and local permits, licenses, and
approvals.
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Environmental Impact Report

The Environmental Impact Report is the applicant’s documenta-

tion of the condition of the existing physical, biological, and so-

cioeconomic environment and the potential impacts of proposed
prospecting and mining activity.

The Environmental Impact Report is typically a multi-volume compilation of infor-
mation about the regional and local setting of a proposed prospecting or mining site;
this report is prepared by the applicant and verified by the DNR. It includes a descrip-
tion of the project, alternatives to the project as proposed, and analyses of potential
environmental impacts. The report contains the applicant’s technical data submitted
to support the permit applications. The proposed prospecting or mining project, as
described by the applicant and reviewed and verified by the DNR, is evaluated within
the context of this documentation and the associated permit applications. It contains

a detailed description of the existing physical environment (surface-water quality and
quantity, groundwater quality and flow, soil types, geology, air quality, climatic set-
ting, and topography), biological environment (aquatic plants and animals, terrestrial
organisms, and the various plant ecosystems), and socioeconomic environment (eco-
nomic base of the local and regional areas, workforce analysis, housing, schools, road

systems, and fire and police department infrastructure).

The Environmental Impact Report contains
a detailed description of the proposed
project to assist in evaluating the rele-
vance of the technical environmental data
that are presented. In addition, the report
includes a description and evaluation of
alternatives to the proposed project (for
example, different mining processes or
other locations of critical facilities). The
applicant typically will hire consultants
to assist in completing the Environmental
Impact Report.

The DNR verifies data by conduct-
ing random field checks during data
collection, splits water-quality samples,
independently reviews laboratory proce-
dures, collects its own data, and uses its

own consultants to evaluate data analysis
and conclusions.

The Environmental Impact Report is
required under ch. NR 150, Wis. Admin.
Code. The purpose of the Environmental
Impact Report is to permit the DNR (fol-
lowing its own verification and data-
gathering activities) and the public to
begin to reach conclusions about the po-
tential impact of a proposed prospecting
or mining operation. In addition, ch. 293,
Wis. Stats., and chs. NR 131 and 132, Wis.
Admin. Code, also require the submission
of extensive environmental information
to determine the anticipated environmen-
tal effects of granting the necessary per-
mits and approvals.
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Information about baseline environmental conditions
is collected by the applicant for a mining permit as
part of the development of the Environmental Im-
pact Report. Photographs courtesy of Wisconsin
Department of Natural Resources.

How DOES THE PERMITTING PROCESS WORK?
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Environmental Impact Statement

The environmental analysis and review process leads to the de-
velopment by the DNR of an Environmental Impact Statement,
which discloses information to the public about the proposed
project and its potential environmental and socioeconomic im-

pacts.

Wisconsin law (ss. 1.11 and 293.39, Wis. Stats.) and DNR’s ch. NR 150, Wis. Ad-
min. Code, mandate full public disclosure of potential environmental impacts related
to metallic mineral prospecting or mining operations. The Environmental Impact
Statement (EIS) identifies and evaluates the project’s potential effects upon the en-
vironment, means of mitigating adverse impacts, alternatives to the proposed action,
and any loss of environmental resources that would occur if the permits were granted.
Public disclosure of information related to proposed prospecting and mining activities
includes 1) preparation by the DNR of a Draft EIS; 2) a mandatory public meeting
about the Draft EIS; and 3) preparation of a Final EIS, in which the DNR responds
to all oral and written comments received to that point. Ultimately, the Final EIS is
evaluated in terms of its adequacy in disclosing all relevant aspects of the potential en-

vironmental impact of the proposed action.

The environmental analysis and review
process for metallic mineral operations is
the primary (but not the only) mechanism
for public involvement in the decision
about the permitting of a prospecting

or mining operation. For prospecting,

an Environmental Impact Statement (EIS)
may or may not be necessary, but envi-
ronmental assessment to some degree is
still required. An EIS is required for all
metallic mining projects and, in addition
to information about the environmental
impacts of the proposed operation, must
include information about the long- and
short-term socioeconomic effects of the
proposed operation. The statutes spec-
ify this must include effects on tourism,
employment, schools, medical care facili-
ties, private and public social services,
the area’s tax base, the local economy, and

other significant factors.

First, the DNR prepares a Draft EIS
that is based on the Environmental Impact
Report, the applications for all project-
related permits, licenses, and approvals,
and the Department’s independent analy-
sis of these data, reports, and probable
environmental impacts. Following the
publication of the Draft EIS, a manda-
tory public informational meeting is held
to receive comments about the project,
about the adequacy of the Draft EIS docu-
ment and its assessment of environmental
impacts, and about alternatives to the
proposed project. The Draft EIS meeting
identifies public concerns about the en-
vironmental assessment and also serves
as a means to provide the public with ad-
ditional information about the proposed
project. Oral and written comments are
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1.11 Governmental consideration of environmental
impact. The legislature authorizes and directs that, 1o the fullest
extent possible:

(1) The policies and rezulations shall be interpreted and
administered in accordance with the policies set forth in this see-
tion and chapter 274, laws of 1971, section 15 and

(2) All agencies of the state shall:

{e) Include in every recommendation or report on proposals for
legislation and other major actions significantly affecting the
quality of the human environment, a detailed siniement, substan-
tially following the guidelines issucd by the United States council
on environmental quality under PL. 911910, 42 USC 4331, by the
responsible official on:

1. The environmental impact of the proposed action;

2. Any adverse environmental effeets which canno be
aveided should the proposal be implemented:

3. Altematives to the proposed action;

4. The relationship between local short—term uses of the
human environment and the maintenance and enhancement of
long—term productivity;

5. Any imeversible and irretrievable commitments of
resotrees that would be invalved in the proposed action should it
be implemented; and

6. Such statement shall also contain details of the beneficial
aspects of the proposed project, both short term and long term, and
the economic advantages and disadvantages of the proposal.

(d}) Prior 1o making any detailed statement, the responsible
official shall consult with and obtain the comments of any agency
which has jurisdiction or special expertise with réspect 1o any
environmental impact involved. Copies of such statement and the
comments and views of the appropriate agencies, which are
authorized to develop and enforce environmental standards shall
be made available to the governor, the departmemt of natural
resourees and to the public. Every proposal other than for legisla-
tion shall receive a public hearing before a final decision is made,
Holding a public hearing as required by another statute fulfills this
section. 11 no public heanng is otherwise required, the responsible
agency shall hald the bearing in the ares affected. Notice of the
earing shall be given by publishing o class | notice, under ch,
985, at least 15 days prior to the hearing in & newspaper covering

5  Updated 01-02 Wis, Stats. Database
UNOFFICIAL TEXT

the affected area. I the proposal has statewide significance, notice
shall be published in the official state newspaper;

(2) Study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available
rEsOUrces;

(h} Initiate and utilize ecological information in the planning
and development of resource—oriented projects.

(i) Annually, no later than September 15, submit a report to the
chief clerk of each house of the legislature for distribution to the
legislature under 5. 13.172 (2), including the number of proposed
actions for which the agency conducted an assessment of whether
an impact statement was required under par. (¢) and the number
of impact statements prepared under par. (c).

{4) Nothing in this section affects the specific statutory obliga-
tions of any agency:

(a) To comply with criteria or standards of environmental qual-
itv:

(b} To coordinate or consult with any other state or federal
agency; or

(€) To act, or refrain from acting contingent upon the recoms-
mendations or certification of any other state or federal agency.

{§) The policies and goals set forth in this section are supple-
mentary to those set forth in existing authorizations of agencies,

Histary: 1971 c. 274; 1973 ¢ 204; 1979 c. 89, 262; 1985 0. 29, 332; 1991 o 273;
1993 a. 184, 213; 2001 a. 103,

Section 1.11, Wis. Stats., establishes the state’s policy
for assessing the environmental impact of governmental

decisions, such as issuing metallic mining or prospect-
ing permits.

accepted. The public meeting is held 30 to
60 days after the release of the Draft EIS.
State and federal agency comments and
other written comments from individuals
are accepted for a specified period of time
after release of the Draft EIS.

The Draft EIS and the oral and writ-
ten comments by the applicant, the pub-
lic, and state and federal agencies form
the basis for the DNR'’s preparation of
the Final EIS. The Final EIS represents the

DNR'’s conclusions about the potential
environmental impacts of the applicant’s
proposed project.

The Final EIS is a full disclosure doc-
ument, not a decision-making document.
However, a formal, legal decision must
be reached following the Master Hearing
(see p. 30) as to whether the Final EIS is
an adequate description of the proposed
project.
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Permits, plans, and approvals

Permits, plans, and requests for approval form the basis for deci-
sions about prospecting or mining proposals and describe how
the projects are to be operated, monitored, and reclaimed.

In addition to the mining or prospecting permit, other permits, plans, and requests

for approval are required. Typically, several state and federal permits must be obtained
before mining can begin. The DNR must also approve a number of plans and reports,
such as the Feasibility Report and the Plan of Operation for a mine-waste disposal
facility. Final decisions about all permits are based on legislatively mandated standards
or criteria; typically, plans or other types of approvals are based on the DNR's expertise
and discretionary authority. All such decisions are the subject of a formal hearing (the
Master Hearing) and determined by the designated decision maker. In turn, these deci-

sions are subject to administrative and judicial review.

Many types of permits must be obtained
for any metallic mineral prospecting or
mining operation. Typically, an appli-
cant must obtain a mining permit (ch.
293, Wis. Stats.), an air-emission permit
(ss. 285.60-285.61, Wis. Stats.), permits
for construction activity in or near navi-
gable waters (ch. 30, Wis. Stats.), and a
state wastewater-discharge permit (ch.
283, Wis. Stats.), including a construction
stormwater-discharge permit (s. 283.33,
Wis. Stats.), plus a dredge or fill permit
for activities affecting navigable streams
or wetlands from the U.S. Army Corps of
Engineers (33 U.S. Code §1344).

Plans must also be formally ap-
proved, such as plans for mine dewater-
ing (based on ch. NR 112, Wis. Admin.
Code, and s. 281.17(1), Wis. Stats.), waste-
water-treatment systems (s. 281.41, Wis.
Stats.), and the mine-waste disposal facil-
ity Feasibility Report and Plan of Operation
(ch. NR 182, Wis. Admin. Code, and ch.
289, Wis. Stats.). Other approvals may
vary from project to project, such as for

a potable water supply or the one-time
disposal of project demolition materials,
an on-site sewage-treatment facility, or
approval of withdrawal of county forest
lands (s. 28.11, Wis. Stats.). Acceptance
by the U.S. Environmental Protection
Agency of spill-prevention control and
countermeasures must also be in hand
before operations can begin (22 U.S. Code
§1321 and 40 CFR §112.7).

Other approvals at the DNR level
are also necessary before it can act on the
permit applications. In addition to ap-
proval of a Mining Plan and a Reclamation
Plan, the DNR must approve 1) a Con-
tingency Plan to cover accidents or emer-
gency discharges from waste-disposal fa-
cilities; and 2) a Monitoring Plan for early
detection of any adverse impact upon the
physical and biological environment.

These permits and approvals are
detailed descriptions of the operating
parameters of the various phases of the
prospecting or mining operation. They
describe not only the nature of the pro-
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Principal permits and approvals required for typical metallic mining operations in Wisconsin

(from Wisconsin Department of Natural Resources)

Statutory Administering
authority agency Activity Action
Federal
33 USC 1344 U.S. Army Corps Drainage or fill permits Permit issuance
of Engineers for activities in or affecting
navigable streams and wetlands
33 USC 1321 U.S. Environmental  Spill prevention control Plan must be on file
Protection Agency and countermeasures plan before operations
begin
State
Ch. 30 Wisconsin DNR Stream crossings and placement Permit issuances
(many sections) of structures
Ch. 281.17(1) Wisconsin DNR High capacity wells Plan approval
Ch. 281.41 Wisconsin DNR Wastewater-treatment system Plan approval
Ch. 283 Wisconsin DNR Wastewater discharge Permit issuance
(many sections)
Ch. 285.60-285.66  Wisconsin DNR Air emissions Permit issuance
Ch. 289 Wisconsin DNR Waste facility Plan approvals
(many sections) Feasibility Report and
Plan of Operation
Ch. 293 Wisconsin DNR Mining Permit issuance,
Mining
authorization
Local
Chs. 59, 60 County and town Compliance with Permit issuance,

zoning authorities
and supervising
boards

zoning and land
use ordinances

in most cases

posed operation, but also include the lim-

iting and modifying conditions that are

part of the final permits. Such documents
are available for public review.

Decisions about these permits and
approvals, together with the findings
of fact and conclusions of law and deci-
sions about the adequacy of the Environ-
mental Impact Statement and requests for
variances, if any, are the substance of the
decision made after the Master Hearing

(see p. 30).
The actual number of permits, li-
censes, and approvals needed for any

of the mine design as of late 2003.

particular mining project depends on the
location of the operation and the nature
of the proposal; for example, for the for-
merly proposed Nicolet Mine in Forest
County as many as 6 federal, 22 state, and
5 local permits, licenses, and approvals
would have been necessary, on the basis

How DOES THE PERMITTING PROCESS WORK?
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Master Hearing

The Master Hearing is the legal forum for the formal evaluation
of any proposed metallic mineral prospecting or mining opera-

tion.

The Master Hearing is a legal proceeding at which the evidence and testimony about
the Environmental Impact Statement process and all permits, plans, licenses, and
requests for approval are entered into the formal record. It is a formal hearing, similar
to a trial with rules of evidence, sworn testimony, and provisions for legal due process.
The Master Hearing is also an opportunity for further public comment about the pro-
posed metallic mineral prospecting or mining operation. On the basis of the record of
the hearing, decisions are made regarding the appropriateness of the proposed operation
within the context of the state’s laws and rules. Decisions reached in the Master Hear-
ing are subject to administrative and/or judicial review.

Section 293.43, Wis. Stats., outlines the
components of the Master Hearing—a
formal process for considering all matters
relevant to the environmental assessment
process and the permits, plans, and ap-
provals needed for every metallic mineral
prospecting or mining operation. It is
held no sooner than 120 and no later than
180 days after the release of the Final En-
vironmental Impact Statement. The Master
Hearing is an administrative law proceed-
ing, as provided for under ch. 227, Wis.
Stats.

It is presided over by a Hearing
Examiner, a lawyer (administrative law
judge) from the Wisconsin Division of
Hearings and Appeals. Chapter 227,

Wis. Stats., stipulates that the head of

the agency involved in the matter be the
decision maker (in the case of mining,
the Secretary of the DNR), but allows

this responsibility to be delegated to the
Hearing Examiner. For recent mining
decisions, the Secretary of the DNR has
exercised this discretionary authority and
has designated the Hearing Examiner as

the decision maker.

As provided for in s. 293.43, Wis.
Stats., the Master Hearing has two parts:
an open (informal) period of public com-
ment and a contested-case (formal) hear-
ing. The presentation of public comment
is not under oath and is not subject to
cross-examination. The contested-case
hearing is similar to a trial: Witnesses are
sworn to tell the truth; evidence is formal-
ly submitted, identified, and accepted;
cross-examination is permitted. Formal
briefs and motions are used to further de-
lineate the factual and legal issues. A sec-
ond period of open public comment may
follow at the close of the contested-case
part of the Master Hearing.

Parties to the Master Hearing in-
clude the applicant for the permits in
question, the DNR, and all persons or
groups formally expressing an interest.
This could include representatives of
local municipalities, Native American
tribes, environmental groups, and citi-
zen interest groups. Parties to the Master
Hearing are generally represented by
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Comments by members of the public as well as sworn testimony by representatives

of the official parties to the proceedings are considered in the Master Hearing pro-

cess. Photograph courtesy of Wisconsin Department of Natural Resources.

lawyers, have the right to submit direct
testimony, may cross-examine all other
witnesses, have the right to discovery
(legally permitted review of other parties’
records and the review of witnesses by
means of depositions before they testify
at the hearing), may submit formal briefs
and motions, and receive official copies of
all briefs, written testimony, court docu-
ments, and evidence.

Public comments received at the
Master Hearing are given “appropriate
probative value” by the Hearing Examin-
er or decision maker (that is, a judgment
is made of the appropriateness and cred-
ibility of public comment because those
comments are not given under oath and
are not subject to cross-examination). A

written record of all comments is placed
in the file of the Master Hearing proceed-
ings.

The formal testimony, evidence,
exhibits, and the legal briefs filed by the
parties compose hearing record. Using
this formal record, the decision maker
renders judgment on the findings of
fact, conclusions of law, and issuance of
permits with necessary conditions, and
issues rulings about the adequacy of the
Environmental Impact Statement process.
Decisions reached as a result of the Mas-
ter Hearing are subject to appeal, which
can be either an administrative appeal by
one or more aggrieved parties directly to
the Secretary of the DNR and/or a judi-
cial appeal to appropriate courts of law.

How DOES THE PERMITTING PROCESS WORK?
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Length of permitting process

From beginning to end—from the Notice of Intent to the deci-
sions on permits—a minimum period of two and one-half years
is required, and a longer period is to be expected.

The regulatory process for metallic mining operations has built-in environmental
monitoring periods, review times, minimum scheduling requirements, and opportuni-
ties for judicial review that require at least two and one-half years from the filing of a
Notice of Intent to the final decisions about the necessary permits and approvals fol-
lowing the Master Hearing. A period of four or more years to complete the requlatory
process is likely because of the complexity of the environmental analysis and review
process and the time and data needed for the development of the numerous permit ap-
plications. The Flambeau Mine in Rusk County required three and one-half years to
complete the regulatory process for a metal-mine operation that was relatively uncom-
plicated (it did not include mineral processing or tailings disposal on the mining site).

Wisconsin’s metallic mineral regulatory
process specifies time frames for certain
activities. For example, 1) the public hear-
ing on the Notice of Intent cannot take
place prior to 45 days or after 90 days
from the published notice of its formal
submission to the DNR; 2) the public
meeting on the Draft Environmental Impact
Statement (EIS) must be held no sooner
than 30 days and no later than 60 days
after the document is released; and 3) the
Master Hearing is scheduled no sooner
than 120 days and no later than 180 days
after release of the Final EIS. Following
the Master Hearing, the decision maker
has up to 90 days to issue the decisions
about the necessary permits, any request-
ed variances, and the adequacy of the
Final EIS.

Some time periods are open-
ended or unspecified, such as the time
necessary to review the Notice of Intent
and incorporate comments received at the
informational hearing. The collection of
baseline environmental data, following

approval of the Notice of Intent, requires
a minimum of 12 months; it may take up
to 18 months or more to obtain seasonally
variable data for certain environmental
systems. The time period for preparation
of the Draft EIS depends on receiving an
acceptable Environmental Impact Report,
all required permit applications, and a
final project proposal. Significant interac-
tion between the agency, the applicant,
and other reviewers as well as significant
revision may be required for these critical
documents to be considered complete.
The experience with the Flambeau
Mine, a project limited in scope and
environmental impact, provides some
measure of the possible length of the per-
mitting process. The Notice of Intent was
filed in July 1987 by Kennecott Minerals
Company and was followed by a public
hearing in September of that same year.
The Environmental Impact Report and all
permit applications were determined to
be complete in April 1989. The Draft EIS
was released to the public for comment
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Wisconsin Department of Natural Resources Mining Permit Review Process
— Major events and approximate time line —

DNR-Wisconsin Department of Natural Resources °®

NOI-Notice of Intent
EIS-Environmental Impact Statement

action upon which the next step is based

mmmm approximate time necessary to complete action

Applicant submits

NOI ¢

NOI informational
hearing and EIS issue °
identification

Applicant develops
Scope of Study,
gathers field data

Applicant submits
permit applications
and Environmental
Impact Report

DNR prepares Draft EIS
Draft EIS released
EIS review period

Public meeting
about Draft EIS

DNR prepares Final EIS
Final EIS released
Public review of Final EIS

Master Hearing
on permits and EIS

Briefs filed by parties

Decision on permits
and EIS adequacy

Year 1

Year 2 Year 3 Year 4

possible additional time necessary to complete action

The total length of time needed to complete the requlatory review and environmental impact processes

is estimated to be two and one-half to four years. The length will depend on project complexity, timeliness,
and adequacy of the applicant’s submissions, and amount of public interest. Modified from Wisconsin
Department of Natural Resources information sheet, March 1991.

in September 1989 and the Final EIS was
released in March 1990.

The Master Hearing for the Flam-
beau Mine convened in July 1990 and
required three days of public comment
in the open part of the hearing and 12
days of contested-case proceedings, with
approximately 50 witnesses submitting

testimony that was subject to cross-exam-
ination. In January 1991, on behalf of the
DNR, the Hearing Examiner issued seven
permits and approvals for the Flambeau
Mine and found that the requirements of
s. 1.11, Wis. Stats. (environmental review
and analysis), had been met.
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Criteria for permit decisions

Wisconsin law specifies certain general criteria for decisions
about permits for metallic mineral operations.

The state laws for metallic mining identify six major criteria for the issuance of a min-
ing permit: 1) the Mining Plan and Reclamation Plan must be reasonably certain

to result in lawful reclamation of the site; 2) all applicable air, surface-water, ground-
water, and solid- and hazardous-waste regulations must be met; 3) the site of the mine
must not be legally unsuitable (if a surface mine); 4) the mine must not endanger pub-
lic health, safety, or welfare; 5) the mine must have a net positive effect on the economy
of the area; and 6) the mine must conform to all applicable zoning ordinances.

A mining permit is granted in Wisconsin
only if the activity is judged as comply-
ing with six major, legislatively mandated
criteria that guide the decision maker.
Basically, the decision maker weighs

the evidence and testimony given at the
Master Hearing. If, in the judgment of the
decision maker, the record of the Master
Hearing shows that all six criteria are
met, the DNR must issue the mining per-
mit to the applicant.

1. Are the Mining Plan and Reclamation
Plan reasonably certain to result in the re-
quired reclamation of the site?

The basic thrust of metallic mining regu-
lation, in view of mining’s inherent envi-
ronmental impact, is to ensure reclama-
tion. The decision maker must determine
whether the plans submitted in the min-
ing-permit application will result in the
required reclamation of the mining site.
The testimony and evidence presented at
the Master Hearing form the basis for an-
swering this question.

2. Will the proposed operation comply with
air, surface-water, groundwater, and solid-
and hazardous-waste management laws and
rules?

Metallic mining operations must comply
with the regulations protecting all other
aspects of the environment. The answer
to this question lies partly within the oth-
er permit applications (wastewater dis-
charge, air emissions, mine dewatering,
and other required permits) and within
the plan approvals (wastewater-treatment
plant, mine-waste disposal Feasibility Re-
port and Plan of Operation, and acceptance
of monitoring and contingency plans for
any possible environmental emergencies).

3. Is the land proposed for prospecting or sur-
face mining legally suitable?

Unsuitability is defined under ss.
293.01(28), Wis. Stats., and NR 131.03(23)
and 132.03(25), Wis. Admin. Code, and
presumes that certain lands, because of
their unique features, critical ecological
importance, or historical value, should
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not be allowed to be disturbed by a
prospecting or surface-mining operation
because their unique value will be lost or
diminished. Similarly, the habitat of en-
dangered species must not be destroyed
or so irreparably damaged that the ex-
istence of the species is fundamentally
jeopardized by the proposed operation.

4. Will the mine endanger public health,
safety, or welfare?

This is an accepted legal concept that al-
lows the application of formal judgment
about what activities are fundamentally
harmful and beyond mitigation. Metallic
mining operations that, in the judgment
of the decision maker on the basis of the
evidence of the Master Hearing, are so
fundamentally harmful as to fail this legal
test of protection of health, safety, or wel-
fare, are not permissible.

5. Will the mine positively affect the economy
of the area?

Under this criterion, the socioeconomic
impact of a mining operation is evalu-
ated. Minerals are valuable and so are the
jobs created to obtain the minerals, but
there are also potentially significant eco-

nomic and social costs. A metallic mining
operation must be shown to have a “net
positive economic impact,” with the term
“economic” broadly interpreted to mean
“socioeconomic.”

6. Does the proposed mine operation conform
to applicable zoning ordinances?

A metallic mining permit may not be is-
sued until all necessary local zoning ap-
provals have been issued.

Permits and approvals issued to a
metal-mine operator are typically “con-
ditioned,” meaning that certain addi-
tional requirements (conditions) may be
deemed necessary by the decision maker
and are incorporated into the permit or
approval itself. Permit conditions are ful-
ly enforceable requirements for the law-
ful operation of any metallic mine. Such
conditions may vary from mine to mine,
reflecting the site-specific character of the
approval of any metallic mining opera-
tion and the need to identify specific re-
quirements that are tailored to a particu-
lar mining operation and the particular
location and other aspects of the site.
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Additional criteria for permit decisions

Wisconsin law identifies certain criteria that require the denial of
a permit for metallic mineral operations.

The state laws for metallic mining identify two additional sets of criteria that, if they
are not met, require the denial of a mining permit. These criteria include information
about the applicant’s recent environmental track record of mining in the United States
and information that the decision maker determines to be adequate to meet the Legisla-
ture-created moratorium on issuance of permits for the mining of sulfide orebodies.

The requirements of the state’s envi-
ronmental track-record law (the so-
called “bad actor” law) are outlined in

ss. 293.49(2)(c)-(f), Wis. Stats. The ap-
plicant for a mining permit, principal
shareholder(s), or “related persons” can-
not have been party to a forfeiture of a
mine-reclamation bond at a mining oper-
ation in the United States during the past
10 years. Also, no related person, officer,
or director of the applicant can have been
convicted of more than one felony for
violations of laws protecting the environ-
ment in the United States in the 10 years
prior to submitting an application for a
metallic mining permit in Wisconsin. The
applicant or related person also must not
have declared bankruptcy or undergone
dissolution that resulted in a failure to
reclaim a mine site or have been involved
in an action resulting in the revocation

of a mining permit due to failure to re-
claim a mine site in the United States. The
statutes permit the applicant to provide
information that would describe how the
applicant plans to avoid such situations
in the future. The decision maker must
then decide whether such plans are ac-
ceptable on the basis of the testimony ob-
tained in part of the Master Hearing.

A second set of criteria that, if not
met by the applicant, requires the deci-
sion maker to deny the issuance of any
mining permit for certain metallic min-
eral deposits was created by the passage
in 1998 of a moratorium on the issu-
ance of permits for the mining of sulfide
orebodies. These criteria are contained in
s. 293.50(2), Wis. Stats.

This law states that an applicant for
a sulfide-ore mining permit must iden-
tify a mining operation in the United
States or Canada that has operated in a
sulfide orebody for at least 10 years. That
orebody, together with the rock within
which the metallic mineral deposit is con-
tained, must have a net acid-generating
potential. The identified mining opera-
tion must not have caused the pollution
of groundwater or surface water because
of acid drainage at the tailings site or the
mine site or the release of heavy metals.
Further, the applicant for a mining permit
must identify a mining operation (not
necessarily the same one identified previ-
ously) that has been closed for at least 10
years in the United States or Canada, has
a net acid-generating potential, and for
which there has not been any pollution of
groundwater or surface water from acid
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drainage at the tailings site or at the mine
site or from the release of heavy metals.
The definition of pollution for the
purposes of the moratorium is broad: It
is “degradation that results in any viola-
tion of any environmental law as deter-
mined by an administrative proceeding,
civil action, criminal action or other legal
proceeding” and includes any stipulated

settlements of actions. Moreover, the sites

eligible for consideration for purposes of

the moratorium requirement are limited

because “the DNR must base its determi-
nation on relevant data from groundwa-

ter or surface water monitoring”; there-
fore, any proposed examples must also

have adequate information to support the

DNR’s judgments.

AN ACT toamend293.49 (1) (a) (intro.); and fo create 293.50 of the statutes; relating to: issuance of metallic mining

permits for the mining of sulfide ore bodies.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SEcTION 1. 293.49 (1) (2) (intro.) of the statutes is
amended to read:

293.49 (1) (a) (intro.) Except as provided in sub. (2)
and s. 293.50 and except with respect to property speci-
fied ins. 41.41 (11), within 90 days of the completion of
the public hearing record, the department shall issue the
mining permit if it finds:

SECTION 2. 293.50 of the statutes is created to read:

293.50 Moratorium on issuance of permits for
mining of sulfide ore bodies. (1) In this section:

(a) “Pollution” means degradation that resuits in any
violation of any environmental law as determined by an
administrative proceeding, civil action, criminal action
or other legal proceeding. For the purpose of this para-
graph, issuance of an order or acceptance of an agreement
requiring corrective action or a stipulated fine, forfeiture
or other penalty is considered a determination of a viola-
tion, regardless of whether there is a finding or admission
of liability.

(b) “Sulfide ore body” means a mineral deposit in
which metals are mixed with suifide minerals.

(2) Beginning on the effective date of this subsec-
tion .... [revisor inserts date], the department may not is-
sue a permit under s. 293.49 for the mining of a sulfide

2

may be liable for any contamination from the mining op-
eration.

(b) The department may not base its determination
under sub. (2) () or (b) on a mining operation unless the
department determines, based on relevant data from
groundwater or surface water monitoring, that the mining

ore body until all of the following conditions are satis-
fied:

(a) The department determines, based on information
provided by an applicant for a permit under s. 293.49 and
verified by the department, that a mining operation has
operated in a sulfide ore body which, together with the
hostrock, has a net acid generating potential in the United
States or Canada for at least 10 years without the pollu-
tion of groundwater or surface water from acid drainage
at the tailings site or at the mine site or from the release
of heavy metals.

(b) The department determines, based on informa-
tion provided by an applicant for a permit under s. 293.49
and verified by the department, that a mining operation
that operated in a suifide ore body which, together with
the host rock, has a net acid generating potential in the
United States or Canada has been closed for at least 10
years without the pollution of groundwater or surface wa-
ter from acid drainage at the tailings site or at the mine site
or from the release of heavy metals.

(2m) (a) The department may not base its determina-
tion under sub. (2) (a) or (b) on any mining operation that
has been listed on the national priorities list under 42
USC 9605 (a) (8) (B) or any mining operation for which
the operator is no longer in business and has no successor
that may be liable for any contamination from the mining
operation and for which there are no other persons that

1997 Senate Bill 3

operation has not caused significant environmental
pollution; as defined in s. 293.01 (4), from acid drainage
at the tailings site or at the mine site or from the release
of heavy metals.

(3) This section applies without regard to the date of
submission of the permit application.

The final text of 1997 Senate Bill 3, which became Wisconsin Act 171 on April
22, 1998, is often referred to as the Wisconsin Mining Moratorium Law.

How DOES THE PERMITTING PROCESS WORK?
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Modifications, exemptions, and variances

Exemptions from Wisconsin’s metallic mining and prospecting
rules can be requested by applicants for permits or other parties
to the Master Hearing, but such requests can be granted only if
no other state or federal law or rule is violated and the interests
of the public or the environment are not compromised.

The Wisconsin Legislature recognized that in some places the extraction of metallic
minerals in the most environmentally sound manner requires taking a flexible ap-
proach with respect to certain permit requirements. The Legislature gave the decision
maker (generally the Hearing Examiner) the authority, subject to judicial review, to
specifically allow activities that are otherwise not permissible under state rules. Thus,
exemptions, modifications, and variances from the state’s administrative rules (but not
from its laws) may be permitted, but only if such exemptions, modifications, or vari-
ances do not result in the violation of any federal or state environmental law or endan-
ger public health, safety, or welfare or the environment. Modifications of or exemptions
from requirements can be sought to relieve a prospective permit holder from some ob-
ligation as well as to establish more restrictive requirements and/or additional restric-

tions in permits and approvals.

In passing laws and adopting adminis-
trative rules to regulate metallic mineral
development in Wisconsin, the Wiscon-
sin Legislature recognized that metallic
mineral deposits may be located in areas
where their extraction poses special en-
vironmental difficulties or where their
extraction in the most environmentally
sensitive manner causes insubstantial
violations of general laws or rules. There-
fore, the Legislature developed a policy of
regulatory flexibility that is tempered by a
specific standard or criterion of “no other
violation”—one cannot be exempt of one
rule if that exemption puts one in viola-
tion of another rule.

Section 293.15(9), Wis. Stats., autho-
rizes the DNR to develop rules permitting
exemptions, modifications, or variances
(which could make a requirement more or
less restrictive) from administrative rules

developed under the solid- and hazard-
ous-waste laws or the Metallic Mining
Reclamation Act. This authorization to
grant exemptions or variances extends
only to DNR administrative rules; no
authority is given to allow exemptions or
variances to the basic mining law itself
(ch. 293, Wis. Stats.).

However, the flexibility intended
by the Legislature and enacted through
the administrative rules is limited; no
other federal or state environmental law
can be violated if the requested change
is allowed. In addition, there can be no
endangering of public health, safety, or
welfare, or endangering of the environ-
ment as a consequence of granting a
requested rule exemption, modification,
or variance. The decisions on requests
for exemptions, modifications, or vari-
ances are based upon testimony provided
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under oath, subject to cross-examination,
and supported by evidence admitted dur-
ing the contested-case part of the Master

Hearing.

Other parties to the Master Hearing
can seek modifications to existing regula-
tory requirements. Such modifications
may be sought to increase restrictions
on a potential prospecting- or mining-

permit holder as well as to relieve the
permit holder from certain regulatory
obligations, as noted in the preceding

paragraphs. In all cases, the party or par-

ties seeking the modification, exemption,
or variance bear the burden of proof that
such a change is necessary to protect the
health, welfare, and safety of Wisconsin's
citizens and environment.

Exemptions granted to Flambeau Mining Company for the Flambeau Mine

Specific rule Environmental requirement Specific examples Reason

NR 132.18(1)(c) Location of certain project facilities Open pit, flood-control berm, vegetative  Location of mineral
within 300 feet of a navigable river screening, slurry wall, wastewater- deposit
or stream discharge structures

NR 132.18(d) Location of certain project facilities Slurry wall, flood-control dike, vegetative Location of mineral
within a floodplain screening, wastewater-discharge structures deposit

NR 132.28(e) Location of certain project facilities Topsoil and waste stockpiles, access Location of mineral
within 1,000 feet of a state trunk road, rail spur, test wetland plot, open deposit
highway pit, surge pond, various buildings and

appurtenances, potable water-supply well
NR 182.075(1)(d)5 Baseline monitoring of certain Radioactivity, turbidity, certain organic Not applicable due

water-quality parameters

pollutants

to minerals involved

Exemptions likely to have been requested for the formerly proposed Nicolet Mine

Specific rule Environmental requirement Specific examples Reason
NR 132.06(4)(h)3  Use of more than 5 acres of wetland Overall project design minimizes Location of mineral
wetland disturbance, but total deposit
exceeds 5 acres (approximately 27 acres)
NR 132.18(1)(b) Location of certain project facilities Railroad spur, parts of soil absorption Location of mineral
within 300 feet of a navigable river system pipeline, surface-water deposit
or stream mitigation pipeline and structure
NR 132.18(d) Location of certain project facilities Railroad spur, access road, part of soil Location of mineral
within a floodplain absorption system facility, surface-water deposit
mitigation pipeline and structure
NR 132.28(e) Location of certain project facilities Part of main access road leading Location of mineral
within 1,000 feet of a state trunk from State Highway 55 to mine facilities deposit
highway
NR 182.075(1u)(e) Tailings management area baseline Delete selected parameters from tailings ~ Not applicable due

monitoring program

management area baseline monitoring
program

to minerals involved
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Formal opportunities for public involvement

The public is guaranteed full access to environmental analysis
and permit reviews through mandatory formal hearings and in-

formation meetings.

The Wisconsin Environmental Policy Act and the Metallic Mining Reclamation Act
provide specific opportunities for citizens, locally and statewide, to learn about pro-
posed metallic mining projects and to provide input about the nature and scope of the
environmental analysis and reviews of necessary permits and approvals. Formal public
hearings are mandated. Local mining-impact committees provide an additional mecha-
nism for public involvement in education and citizen participation in the regulatory

process.

Section 1.11, Wis. Stats., known as the
Wisconsin Environmental Policy Act
(WEPA) and ch. 293, Wis. Stats., known
as the Metallic Mining Reclamation Act
(MMRA), mandate specific opportunities
for public involvement in the regulatory
process.

The WEPA provides that major pub-
lic decisions affecting the environment
be subject to an assessment of potential
environmental impacts, that this assess-
ment be communicated to the public,
that opportunity for public comment be
provided, and that full public disclosure
of environmental impacts be made prior
to final project approval. Section 293.39,
Wis. Stats., requires the development of
an Environmental Impact Statement (EIS)
for every metallic mining project. The EIS
process is described in ch. NR 150, Wis.
Admin. Code.

The MMRA provides other op-
portunities for public involvement by
requiring mandatory informational hear-
ings following the release of a Notice of
Intent and as part of the Master Hearing.
Although the scope and purpose of these

two informational hearings differ slightly,
the hearings provide the public and local,
state, and federal officials an opportunity
to provide comments on the proposed
mining project. In addition, the MMRA,
under s. 293.33, Wis. Stats., authorizes the
creation of local mining-impact commit-
tees. The statutes specify a broad range of
possible activities for local mining-impact
committees to pursue, including to 1)
facilitate communication between the
committee and a mining-permit applicant
or operator; 2) analyze the implications
of metallic mining activity; 3) review and
comment on Reclamation Plans; 4) develop
solutions to growth problems related to
mining development; 5) recommend pri-
orities for local action in regard to metal-
lic mining; 6) develop recommendations
regarding distribution of certain metallic
mining-tax revenues; and/or 7) negotiate
a local agreement. The local mining-im-
pact committees may also provide local
education, information, and input regard-
ing metallic mining. These activities can
be funded by state and/or local funding
sources.
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Local mining-impact committees
(s. 293.33, Wis. Stats.)

Who may participate?

any county, town, city, village, or tribal government likely to be substantially
affected by potential or proposed mining.

What are the committee’s tasks?

facilitate communications;

analyze implications of mining;

review and comment about Reclamation Plans;

make recommendations about the future use of the project site;
develop solutions to growth problems;

recommend priorities for local action;

recommend fund disbursements of mining-tax revenues; and
negotiate a local agreement.

What authority is granted to the committee?

may form joint committees with other local governmental bodies;

operators and persons filing a Notice of Intent must appoint a liaison person to
the local impact committee;

may hire staff, enter into contracts with private firms or consultants or contracts
with other agencies;

shall be given opportunity to review and comment on applications and
Reclamation Plans; and

may participate in the Master Hearing.
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Informal opportunities for public involvement

The public has additional opportunities for access to the environ-
mental analysis and permit reviews through informal informa-

tion meetings.

The general open meeting laws of the state guarantee citizens access to discussions be-
tween a mining-permit applicant and the DNR throughout the process leading to the
development of an Environmental Impact Report and the various permits and plan
approvals necessary for a mining project. In addition to the required public hearings
and meetings and the various activities of local mining-impact committees, informal
information meetings about metallic mining projects can be organized by civic groups,
public interest groups, and local governments. The public’s interest in information
and the permit applicant’s interest in developing public support for a project can foster
interaction between the company and the DNR, state and local officials, and other in-

terested citizens.

Each mining project is unique in its loca-
tion, proposed operation, and impact

on the environment and socioeconomic
condition of a local area. The degree of
controversy raised may vary depend-

ing on these or other factors, as may the
public’s interest in learning more about

a proposed project and wanting greater
opportunity to convey their own perspec-
tives on the issues. The applicant for a
prospecting or mining permit may desire
to provide more information and explana-
tion of the project, recognizing the central
role that local acceptance of the project
can play in its ultimate approval.

For the formerly proposed Nicolet
Mine—a large, underground zinc—cop-
per mine to be located a few miles south
of Crandon, Wisconsin—early plans in-
cluded a pipeline to carry treated waste-
water from the mine site to the Wisconsin
River, 38 miles to the west. The proposed
transfer of more than 600 gallons of water
every minute from one river basin to an-
other, the potential impact of the disposal

of this amount of treated wastewater on
the Wisconsin River, and concern that
groundwater removed from the mine site
would have an adverse effect on nearby
rivers and lakes were among the reasons
that the DNR held eight informational
meetings. At these meetings, individu-
als” questions and concerns were heard,
information about the specific issues and
the regulatory process in general was pro-
vided, and question-and-answer docu-
ments were distributed. Although such
meetings are not specifically required, the
complexity and level of public interest in
the proposed project led to the develop-
ment of this series of meetings. In this
case, public concern led the permit ap-
plicant to reconsider the diversion plan:
The proposed Mining Plan was modified
to use groundwater-seepage cells as a
method of treated wastewater disposal.
Metallic mining projects involve
numerous complex technical issues, such
as computer modeling to assess ground-
water—surface-water relationships, waste
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characterization, and waste-disposal facil-
ity design. Although numerous meetings
between the DNR and the applicant are
typically necessary to explore the techni-
cal solutions to these and other issues, the
individual citizens of Wisconsin also can

attend and participate in such technical
meetings. The meetings are not confiden-
tial and the state’s open meeting laws
(ss. 19.81-19.98, Wis. Stats.) guarantee
the public full access to these and similar
agency—applicant discussions.

Opportunities to comment on proposed mining
operations can occur in several different ways or
formats; the frequency and style are generally gov-
erned by the level of public interest. Photographs
courtesy of Wisconsin Department of Natural
Resources.
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Role of advisory councils

The DNR uses special advisory councils, such as the Metallic
Mining Council and the Wisconsin Science Advisory Council, to
assist in analyzing changes to administrative rules related to me-
tallic mining and prospecting and in independently assessing the
utility of the technology proposed for metallic mining projects.

The Metallic Mining Council was created by the Wisconsin Legislature to advise the
DNR on the development of new and/or changes to existing administrative rules affect-
ing metallic mineral development. The Council is intended to reflect a range of view-
points—mining companies, state technical expertise, environmental groups, Native
American communities, and informed public citizens. The Wisconsin Science Advisory
Council was created by an executive order of the Governor to provide an independent
assessment of the environmental protection technology proposed for a specific metallic

mining project.

The Metallic Mining Council (MMC)
includes nine members who represent a
range of perspectives related to metallic
mining in the state. Originally created in
the late 1970s, the MMC was active until
the mid-1980s. After a period of inactiv-
ity, it was reactivated by the DNR in the
mid-1990s. The MMC provides advice
to the DNR as it considers adopting or
revising administrative rules specific to
metallic mineral development. The range
of various perspectives—economic, sci-
entific, environmental—represented on

the MMC is specified in s. 15.345(12), Wis.

Stats.; these viewpoints aid the DNR as
it formulates administrative rules. Most
recently, the MMC advised the DNR on
changes to chs. NR 132 and NR 182, Wis.
Admin. Code.

The changes in ch. NR 132, Wis.
Admin. Code, involved the creation of
a long-term, irrevocable trust account to

provide additional financial guarantees
related to unforeseen environmental
impacts. Changes in ch. NR 182, Wis.
Admin. Code, related to how the DNR
approached the monitoring, evaluation,
and remediation response to changes in
groundwater quality in the vicinity of a
mine-waste disposal facility and other fa-
cilities on a mining site.

The Wisconsin Science Advisory
Council, a five-member group of inde-
pendent university experts on mining-re-
lated technology, was created by Execu-
tive Order 309 in 1997 by then-Governor
Thompson. The council was charged with
identifying technologies that are effective
in preventing or eliminating environmen-
tal degradation from metallic ore mining
operations; reviewing on a site-spe-
cific basis proposed metallic ore mining
operations in Wisconsin and determin-
ing “the effectiveness and feasibility of
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implementing technologies to reduce or metallic ore mining operation would uti-
eliminate environmental impacts...”; and  lize these technologies.” This council was

making recommendations to the DNR terminated by Governor Doyle in 2003; its
regarding “the existence of technology final report on the formerly

that will ensure compliance with state proposed Nicolet Mine was g
groundwater and surface water statutes not officially completed and

or rules ... and confirm that any proposed  released.

Advisory councils, usually composed of inter-
ested and knowledgeable citizens representing
various points of view or expertise, are used
to assist in the evaluation and development
of public policy. Drawing by R.M Peters.
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Local agreements

Local agreements are optional “contracts” between local govern-
mental bodies and applicants for metallic mining permits; these
agreements are designed to address issues of mutual interest that
could be affected by potential mining.

Under Wisconsin’s mining requlations, local units of government for an area that in-
cludes a proposed mining site are permitted to negotiate and sign a local agreement,
which is essentially a contract, with an applicant for a metallic mining permit. State
government is not involved in the substance or mechanics of how local agreements are
developed; such activity lies wholly within the authority of local units of government.
The statutes identify what information must be included, the possible topics that may

be included, and the process that must be followed before the local agreement can be

placed into effect.

Local permission to mine metals in Wis-
consin is a requirement of the state’s
regulatory framework for metallic mining.
Metallic mining in Wisconsin can proceed
only if it is done in compliance with local
zoning and land-use ordinances that are
applicable to the mining activity itself.
Therefore, the state’s regulatory review of
a mining-permit application is, ultimately,
subject to the approval of local govern-
ments affected by the proposed mining
activity.

Reflecting the crucial role played by
local governments, the Wisconsin Legisla-
ture adopted statutory language (s. 293.41,
Wis. Stats.) authorizing the optional ne-
gotiation, development, and adoption of
contractual agreements between mining-
permit applicants and local governmental
bodies in the vicinity of the proposed
mine. The statutes spell out the informa-
tion that must be included in a local agree-
ment; see the example on the next page.

The local agreement statute creates a
means by which issues of local concern—
for example, economic impacts such as

local employment, maintenance of prop-
erty values, special payments for local
infrastructure development, guaranteed
tax payments—may be addressed prior
to completing the permitting process. The
local agreement process also provides
mining-permit applicants with an oppor-
tunity to gauge the level of support for
potential mine development and to ad-
dress concerns of local government early
in the permitting process.

The manner involved in negotiat-
ing the agreement is not included in the
authorizing statute; however, negotiating
a local agreement is included among the
possible activities of local mining-impact
committees, under s. 293.33, Wis Stats.

The process involved in enacting a
local agreement is specifically identified
in the statute: There must be a public
hearing on the proposed agreement, the
hearing must be properly “noticed” so
that citizens can participate in the hear-
ing, and adoption of the local agreement
by a local governing body can occur only
after the public hearing and only in a
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public meeting of the governing body.
Local agreements are optional and are
not a requirement of the state’s regulation
of metallic mining, but state agencies are
required to assist local governments in
enforcing local agreements that have been
lawfully placed into effect.

In recent years, a local agreement
was negotiated and signed by Rusk
County, City of Ladysmith, Town of

County.

Grant, and Kennecott Explorations (Aus-
tralia) Ltd. This agreement (see outline)
covered activities and issues related to the
Flambeau Mine, operated by Flambeau
Mining Company as successor-in-inter-
est to Kennecott Explorations (Australia).
Several local agreements had also been
signed relating to the formerly proposed
Nicolet Mine near Crandon in Forest

Outline of Local Agreement Related to the Flambeau Mine

Section 1
Section 2
Section 3
Section 4
Section 5

Section 6
Section 7

Section 8

Section 9

Section 10
Section 11
Section 12
Section 13
Section 14

Section 15

Section 16
Section 17
Section 18
Section 19
Section 20
Section 21

Section 22

Title page

Purpose/Resolutions

Definitions

DNR Permits/Performance Bond
Mining Permit

Project Overview

Setbacks

Gates and Visitors Observation
Tower

Security Fencing

Construction Supervision/
Inspection

Hours of Operation

Acceptable Waste Types

Off-Site Access Roads

Trucking Restrictions

Hiring of Employees
Groundwater Monitoring Wells
Testing/Guarantee of Private Off-
Site Wells

Compensation from Loss in
Property Value Due to Proximity of
Mine

Local Mining Impact Committee
Leachate Storage and Treatment
Emergency Equipment and Plan
Succession of Agreement

Closing Plan

Municipal Negotiation and Related
Professional Expenses

Municipal Liability

Section 23

Section 24
Section 25
Section 26
Section 27
Section 28
Section 29

Section 30
Section 31

Section 32

Section 33
Section 34

Section 35
Section 36
Section 37
Section 38
Section 39
Section 40

Section 41
Section 42

Operator Responsibility During
Operation and After Closure

of the Mine

Renegotiation

Grievances

Additional Information
Conditional Use Permit
Limitations on Other Contracts
Enforceability of this Agreement
in the Event that the Mine Is Not
Licensed

Rusk County Mining Impact Fund
Local Governments Will Not
Oppose the Mine

Inapplicability of Rusk County
Mineral Mining Code

Defaults

Ability of Participating Local
Governments to Participate in NR
132 Hearing Process

Disputes

Invalidation

Law

Notices

Modifications

Titles are Illustrative of Content
Only

Legal Authority

Date

Exhibits
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Environmental monitoring

Monitoring a range of environmental systems is an integral part
of the regulation of pre-mining, mining, and post-mining activi-

ties.

Monitoring plays a critical role in the state’s requlatory program throughout the life
of any metallic mineral prospecting or mining operation. To establish baseline envi-
ronmental conditions, it is necessary to monitor and evaluate data. To determine com-
pliance or noncompliance with all permits and plan approvals, monitoring must be
continued once the operations are underway. 1o ensure the environmental stability of
a reclaimed mining site, monitoring of the environmental systems affected by mining

and reclamation activity is required.

The Notice of Intent provides the pre-
liminary description of any proposed
prospecting or mining project. This de-
scription, in turn, establishes the basic
data requirements necessary for environ-
mental assessment and the full disclosure
of potential environmental impacts of the
proposed metal prospecting or mining
operation. Environmental baseline data
include surface-water and groundwater
quality, quantity, and movement; descrip-
tions of aquatic and terrestrial fauna and
flora, including endangered or threatened
species; climatological and meteorological
data and analysis; and existing environ-
mental conditions, such as air quality and
noise.

The prospecting and mining permits
and all other applicable permits include
requirements for monitoring the perfor-
mance of the proposed operation. The
same environmental resources of concern
in the baseline data program are evalu-
ated as a check on predictions regarding
project impacts and as an early warning
of noncompliance. Section NR 132.11,
Wis. Admin. Code, specifically requires
environmental monitoring based on an

approved Monitoring Plan, which is made
an integral part of the mining permit.
These monitoring requirements can be
expanded if the DNR determines that
modifications are necessary for satisfac-
tory evaluation of the activities.

According to ch. NR 182, Wis. Ad-
min. Code, monitoring groundwater qual-
ity for a period of 12 months is an integral
part of data gathering prior to receiving a
license to operate a mine-waste disposal
facility. Groundwater monitoring during
and after the operation of mine-waste dis-
posal facilities is required for early detec-
tion of groundwater impact; harmful ef-
fects on the groundwater resource require
activating an intervention or contingency
plan to prevent groundwater contamina-
tion beyond the limit of the facility’s de-
sign-management zone.

Section NR 182.08, Wis. Admin.
Code, outlines a program of waste char-
acterization as part of the Feasibility Re-
port and, under s. NR 182.13, Wis. Admin.
Code, a program of monitoring to ensure
that the actual impact of these wastes on
the environment, including the produc-
tion of leachate and any leakage from the
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facility, is within acceptable limits.
Long-term care encompasses rou-
tine care, maintenance, and monitoring
to evaluate the impact of the mine-waste
disposal facility following the closure of
the facility. The focus of long-term care

is the monitoring of the mine-waste dis-
posal facility to ensure that the certified
reclamation of the site is maintained and
the protection of groundwater and sur-
face-water resources continues without
failure.

Ongoing monitoring of en-
vironmental resources, such
as air quality (upper left) and
groundwater quality (up-

per right and below left), is

an integral part of mining
regulation and enforcement.
Photographs courtesy of Wis-
consin Department of Natural
Resources.
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Options for enforcement

Enforcement of metallic mining regulations includes several op-
tions for action by the DNR and Wisconsin citizens.

Regulations are only as strong as the enforcement capabilities of the regulator and the
scope of the actions available to the enforcement agencies and citizens. For metallic
mining operations, ss. 293.83, 293.85, 293.87, and 293.89, Wis. Stats., describe the
options for enforcement of the laws and rules governing these activities. These options
are also detailed in s. NR 132.16, Wis. Admin. Code. Enforcement options include
notice of violations, compliance orders, emergency stop orders, individual citizen suits
(against an operator or the DNR), and six-citizen suits. Enforcement actions taken

by the DNR to protect the environment are typically done in a “stepped” or phased
approach; the urgency and formality of the intervention by the DNR are dependent
upon the severity of the problem and the ultimate cooperation of the person or company
violating a permit, approval, or license. Penalties can range from fines or forfeitures to
temporary cessation orders to outright revocation of the permit. The DNR uses its own
Office of Environmental Enforcement and is backed up by the Wisconsin Department
of Justice in carrying out enforcement actions. The circuit court of either Dane County
or the county in which the operation exists has the jurisdiction to enforce these regula-

tions.

The Metallic Mining Reclamation Act
provides several ways to enforce the
regulations applicable to metallic mineral
prospecting and mining.

The DNR may provide notice to the
operator about a particular violation and
specify a time for return to compliance,
or the DNR can require that a hearing be
held. The DNR can also request enforce-
ment action by the Wisconsin Department
of Justice. Orders take effect within ten
days or, if a hearing is required, imme-
diately following the conclusion of the
hearing. Failure to comply with an order
results in permit revocation.

For activities that are not in compli-
ance with existing permits and that pose
an immediate and substantial threat to
public health and safety or the environ-
ment, emergency stop orders may be issued

by the DNR. A stop order requires the
immediate cessation of mining, in whole
or in part. Under most circumstances, a
hearing about this type of order must be
held within five days and a decision af-
firming, modifying, or setting aside the
order is required within 72 hours after the
hearing begins.

Citizen suits are also available as en-
forcement mechanisms. Any individual
citizen can bring a civil action against the
operator of a metallic mineral operation
or against the DNR if there is belief that
the DNR is not performing its duties as
required by the Metallic Mining Recla-
mation Act. In addition, any six or more
citizens can submit a complaint that will
require the DNR to hold a hearing on al-
leged or potential environmental contam-
ination. If the complaint is found to be
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valid, the operator must comply with the
order to cease the violation; the operator
is subject to all applicable fines and may
be subject to permit revocation. Malicious
filing of citizen suits, however, may result
in the citizens themselves being subject
to civil action for the recovery of the
operator’s expenses to defend itself under
s. NR 132.16(1)(f), Wis. Admin. Code.
Holders of a prospecting or mining
permit who violate permit conditions
are subject to fines (if the violation is of
a criminal nature) and forfeitures (if the
violation arises out of a civil action). The
fines can range from $1,000 to $5,000 and
forfeitures can range from $10 to $10,000
for each violation; each day of violation is
considered a separate offense.

Thus, enforcement of the regulations

governing metallic mineral operations

includes a range of options available to
the DNR, the Department of Justice, and
citizens of the state, depending on the

specific circumstances involved. These

enforcement options are in addition to

any rights that individuals or groups of

individuals may have under other state

laws or federal law. Guarantees of due

process apply to all parties involved.

DNR Stepped Enforcement Process

Criminal/
civil prosecution

Administrative orders

Enforcement conferences

Notices of violation

Informal response
typically verbal

Court system,
Department of Justice
I

DNR Secre{ary’s Office
and Bureau of Legal Services

Environmental enforcement specialists,
enforcement wardens,
environmental quality staff

Enforcement Response
Relative amount and type
of enforcement actions

Environmental
Enforcement Team

The DNR’s stepped enforcement process for environmental enforce-
ment activities engages the resources of the state at various levels
appropriate to the seriousness of the specific environmental con-
cern. From Dewitt Ross & Stevens, S.C., January 1998, Wiscon-
sin Environmental Compliance Update.
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Cost of environmental analysis and permit review

Applicants for prospecting and mining permits must bear the
state’s full cost of environmental analysis and review as well as
the costs incurred by the state in evaluating permits, plans, and

approvals.

Evaluating permit applications, responding to requests for plan approvals, and so
forth necessitate the expenditure of significant public resources in terms of people,
time, technology, and outside expertise. To the extent possible, these costs are re-
quired to be reimbursed by applicants and are divided into two parts: the cost of pre-
paring environmental impact statements and related environmental investigations
and the cost of permit reviews by state agencies.

Metallic mineral prospecting and min-
ing operations are inherently complex
activities involving potential physical and
socioeconomic disruption of the environ-
ment. The evaluation of proposals for
such activities requires that the state be
able to devote the necessary resources to
complete a thorough evaluation of pro-
posed projects. Although state resources,
in terms of personnel, technology, and
special expertise may be limited, the full
costs of permit evaluations and environ-
mental analysis and review are charged
back to the applicant, who agrees to pay
those costs as they are billed. If an ap-
plicant does not reimburse the state in a
timely manner, the DNR may terminate
its review.

Environmental Impact Statement. An
Environmental Impact Statement (EIS) is
designed to fully disclose the impacts of a
proposed action so that the people of Wis-
consin can understand and evaluate the
nature of the proposed activity. Included
in EIS fees are the costs to the DNR for
hiring environmental consultants. For the
review of the formerly proposed Nicolet

Mine, more than 25 consultants were
hired for their special expertise.

The cost of EIS development for the
Flambeau Mine project was $189,000,
and the cost of EIS development for the
formerly proposed Nicolet Mine was $4.4
million, as of August 2003.

Permit fees. The complexity of metallic
mining and prospecting projects is re-
flected in the number of permits, plans,
and approvals necessary to proceed with
development. Similarly, the nature of the
projects makes the evaluation of these
documents costly. These costs are borne
by the applicant on a “charge back” basis
that permits the DNR to engage outside
expertise and devote whatever time is
deemed necessary to accomplish full and
effective evaluation of submitted infor-
mation supporting the permits, plans,
and approvals that will be required.

For the Flambeau Mine, permit fees
paid to the DNR totaled slightly in excess
of $182,000; the cost of such reviews relat-
ed to the formerly proposed Nicolet Mine
exceeded $2.1 million.
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Comparison of Environmental Impact Statement and permit fees paid to DNR

EIS fees Permit fees
Mining project Duration Completion status paid to DNR paid to DNR Total fees
Crandon Mine  Late 1970s—  Applicant withdrew Approximately $222,380 $1.85 million
Project (Exxon)  Dec. 1986 after Final EIS printed, $1.625 million
several months before
Master Hearing
Flambeau Mine! 1987 NOI?*- Project opened, operated, $189,000 $182,2873 $371,287
1991 decision and reclaimed
Noranda Mine 1992 NOI- Only initial DNR review  $24,500 $303,458 billed* $328,000
Project through before applicant
Oct. 1993 withdrawal
Nicolet Mine 1994 NOI Estimated 2.5 years $4.4 million $2.1 million $6.3 million
(Nicolet Minerals through before final decision through through through
Company) August 2003 August 2003  August 2003  August 2003
Jackson County Opened 1968, Closed and reclaimed; $0 $6,500° $6,500
Iron Mine permitted in  used as county park
1981, closed
in 1982
Bend NOI Occasional exploratory $0 $0 $0

never issued  drilling possible

Source: Wisconsin Department of Natural Resources, September 2001; updated August 2003.

! The Flambeau project was a small, open pit mine from which less than 2 million tons of ore was
removed. Milling and tailings disposal were conducted off site and out of state.

> NOl is the Notice of Intent to collect data submitted by a mining company to announce the project to
the general public and officially begin the DNR’s environmental and permit review processes.

3 These amounts include the fees submitted with permit applications and approvals required for a
mine and associated facilities.

* At this time, the DNR was specifically authorized to bill for permit-related work until a permit
application was submitted. This amount was disputed and not collected. The law was changed in
1997 to allow for annual billing of regulatory review costs beginning with the submittal of the NOL
The DNR sends monthly invoices at Noranda’s request.

> Permit fees were assessed at $5 per acre on this and four earlier projects in southwestern Wisconsin.
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Long-term financial guarantees—Bonds and fees

Applicants for mining and prospecting permits must financially
ensure the reclamation and long-term care of these sites by pro-
viding funds that protect future generations from unforeseen en-

vironmental costs.

Financial assurance related to metallic mineral development reflects the long-term
nature of such operations. Potential future costs of mining are covered in the form of a
reclamation bond, financial surety for long-term care activities, mandatory contribu-
tions to the environmental and groundwater funds, and other special fees.

Reclamation bond. Section NR 132.09,
Wis. Admin. Code, details the require-
ments for a “bond or other security...
conditioned upon faithful performance
of all requirements of [the Metallic Min-
ing Reclamation Act].” The bond amount
is determined by what it would cost the
state to reclaim the site at any point in the
life of the project. Cash, certificates of de-
posit, or government securities may also
be used in place of a bond. The amount
of the bond (or other security) may be
increased to assure adequate coverage for
the Reclamation Plan.

For the Flambeau Mine, the reclama-
tion bond is in excess of $11 million. For
the formerly proposed Nicolet Mine, the
revised Mine Permit Application (1998)
estimated the cost of reclamation to be
more than $28 million. The difference in
these amounts reflects the significantly
greater volume of waste and the greater
land-surface impact of mining facilities
and mill development for the Nicolet
Mine compared to Flambeau.

Long-term care. Operators of metallic
mining operations are required to show
financial capability for long-term care of

the reclaimed mining-waste site. Under
current law, the owner of a mine-waste
disposal facility is perpetually responsible
for the environmental integrity of the site.
Proof of financial responsibility for long-
term care is also required in perpetuity
for mining operations. After 40 years,
however, the owner of a mine-waste dis-
posal facility may apply to be relieved of
the obligation to maintain proof of finan-
cial responsibility (although legal respon-
sibility and liability for the environmental
integrity of the site continues forever).
For the former Nicolet Mine propos-
al, long-term care costs were estimated
to be more than $454,000 for each of the
first six years following cessation of min-
ing operations; projected annual costs
for years 7 through 40 were estimated at
more than $108,000. For Flambeau Mine,
where the open pit has been filled with
waste rock from stockpiles that were tem-
porary and where no processing of the
ore occurred beyond simple crushing for
rail shipment, the long-term care costs
were estimated at $11,000 per year.

Environmental Fund. Operators of mine-
waste disposal facilities also are required
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to contribute to the Environmental Fund
(EF) at a rate of one cent per ton of mine
waste. Similarly, operators of all solid-
and hazardous-waste facilities pay into
this fund at statutorily determined rates.
The EF can be used for the investigation
and carrying out of remedial actions at
any solid- or hazardous-waste site that
causes or threatens to cause environmen-
tal contamination. The fund may also
be used to avert environmental emer-
gencies at waste sites, but the owner of
the facility remains liable and subject to
recovery of these costs in a court of law.
The Investment and Local Impact Fund,
created from mining-tax revenues, may
be a source of additional monies if funds
available in the EF are not sufficient to
handle a specific mine-waste problem.
For the Flambeau Mine, required
payments to the EF are estimated to be
more than $60,000; for the formerly pro-
posed Nicolet Mine, the EF payment was
likely to have been more than five times
larger. The difference reflects the signifi-

cantly larger volume of mine waste pro-
jected for the Nicolet operation.

Groundwater fee. Under s. 289.63, Wis.
Stats., another one cent per ton fee for
every ton of mine waste (including waste
rock, tailings, and sludge) must be paid
into the Groundwater Fund. This fund is
used for groundwater-management ac-
tivities by the DNR.

For the Flambeau Mine, payments
were in excess of $60,000; for the formerly
proposed Nicolet Mine, the payments
would have been significantly larger and
would have been established at the Mas-
ter Hearing along with other required
payments and fees.

Other fees. In addition to the fees men-
tioned, the permit holder must pay a sit-
ing board fee of $0.017 per ton and a recy-
cling fee of $3.00 per ton of mining waste.
The total payment of fees over the life

of the formerly proposed Nicolet Mine
would have exceeded $62 million.
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Long-term financial guarantees—Irrevocable trust agreement

The establishment of a special trust agreement provides assur-
ance to the people of Wisconsin that adequate funds are perpetu-
ally available for preventive and remedial activities related to a
specific metallic mineral operation.

Administrative rules developed by the DNR require that a mining-permit holder estab-
lish an irrevocable trust agreement in which a fund is created and maintained by pay-
ments from the permit holder. The earnings of this trust fund would be available under
s. NR 132.085, Wis. Admin. Code, for preventive and remedial activities related to
unforeseeable environmental damages not adequately addressed under other applicable
financial requirements already imposed on the permit holder. The total amount of the
fund and the timing and amount of payments into the fund are set during the Master
Hearing and are designed to handle reasonable worst-case scenarios identified at the
Master Hearing as applicable to the proposed operation at the particular mining site.

Section NR 132.085, Wis. Admin. Code,
details the requirements for a relatively
new type of financial guarantee under
Wisconsin’s metallic mining rules—an ir-
revocable trust agreement. The agreement
creates a trust fund that is maintained in
perpetuity; that is, it cannot be revoked or
rescinded. The purpose of the irrevocable
trust agreement is to ensure that sufficient
money is available to pay for conditions
that may arise out of any of five potenti-
alities: 1) remedial action necessitated by
a spill of hazardous materials, 2) remedial
action necessary to mitigate the release of
hazardous material from mine workings;
3) remedial action resulting from failure
of a mining-waste facility; 4) replacement
of a water supply that has been contami-
nated as a result of mining activity; and
5) preventive measures taken to avoid en-
vironmental damage, such as the replace-
ment of part of a mine-waste facility to
protect against likely failure.

Questions related to the size of such
a perpetual fund, the size of payments
into the fund by the permit holder, and
the timing of payments are resolved dur-
ing the Master Hearing. The potential
permit holder must identify the trustee of
the fund, which must be a public entity,
bank, or other financial institution within
the state of Wisconsin that is authorized
to act in such a capacity.

The required level of funding in the
trust at any particular time must reflect
the stage of a particular mining project
and the scope of identified measures nec-
essary to prevent or remediate environ-
mental damage. For situations shown to
be reasonably possible, the permit holder
must use costs for worst-case preventive
or remedial measures to establish the
funding level, which in turn is reflected
in the size and timing of payments. For
those time periods during which sched-
uled payments are being made into the
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fund, the permit holder must have a per-
formance bond or insurance sufficient to
cover the risks and associated remedial
or preventive measures determined dur-
ing the course of testimony in the Master
Hearing. Reevaluation of the funding of
the trust is required at least every five
years, thus providing an opportunity to
revisit the assumptions used to establish
the original funding level of the trust.

Additional opportunity for review
of the trust fund is provided to the permit
holder, local communities, and/or any
five or more interested parties through a
process of petitioning the DNR in which
they show that more frequent review is
necessary. In addition, the DNR may de-
termine on its own that significant events
or changed circumstances exist, necessi-
tating more frequent review.
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Special taxes applied to metallic mining

Companies engaged in mining metallic minerals must pay ad-
ditional taxes, based on their annual net proceeds, reflecting the
possibility of higher costs to society.

The commercial extraction of metallic minerals is viewed by the state of Wisconsin as
an important economic activity, but one that may impose higher costs on society due
to its potential for causing adverse environmental impacts, stimulating a variety of
socioeconomic effects on local communities, and tending to be a short-lived economic
activity. Thus, a net proceeds occupation tax on the extraction of metallic minerals is
applied to metallic mining operations to generate additional revenue to address these
potentially higher costs. This tax is designed to reflect the profitability of the mining
operation. The net proceeds tax payments are managed by the Mining Investment and

Local Impact Fund Board.

Net proceeds tax. Section 70.37, Wis.
Stats., specifies the intent of the Legisla-
ture in requiring that an additional tax be
imposed on the mining of metallic miner-
als. It states, in part, that

The tax is established in order that the
state may derive a benefit from the
extraction of irreplaceable metalliferous
minerals and in order to compensate
the state and municipalities for costs,
past, present, and future, incurred or

to be incurred as a result of the loss of
valuable irreplaceable metallic mineral

resources.

The tax is based on a company’s net
proceeds, which are determined on an
annual basis from the operation’s gross
proceeds or sales minus the deductions
that are outlined in s. 70.375, Wis. Stats.
The tax rate is graduated (higher rates for
larger net proceeds) from 3 percent of net
proceeds from $250,000 to $5 million and
up to 15 percent for amounts exceeding
$25 million. Tax brackets are automati-
cally adjusted for inflation. The gradu-

ated net proceeds tax (s. 70.37 (1)(h), Wis.
Stats.) encourages important state goals,
such as

¢ gradual, continuous, and com-
plete extraction of metallic miner-
als;

¢ continued stable employment;

* taxation according to ability to
pay; and

* taxation based on the privileges
enjoyed by persons mining metal-
liferous metallic minerals.

Section 70.395, Wis. Stats., outlines
the disbursement of these tax revenues
and their use to address the social and
economic impacts of mining, including
the mitigation of so-called boom-bust cy-
cles of economic development. The distri-
bution of these revenues is complicated,
but in general is as follows: Sixty percent
is placed in the Mining Investment and
Local Impact Fund (see next section of
this report) and, in recent years, the bal-
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ance has been used to provide property
tax relief for all Wisconsin citizens. For
damages to persons or property related to
metallic mining, a sum-sufficient mining-
damages appropriation of up to 4 percent
of the net proceeds tax revenues obtained
from metallic mining has been identi-
fied in the biennial budget bills adopted
by the Legislature. This appropriation
supports the damage claim fund created
in s. 107.31, Wis. Stats.

Other taxes. The net proceeds tax on

metallic mining is levied in addition to all
other applicable taxes required of corpo-
rations doing business in Wisconsin. For

example, the Wisconsin Department of
Revenue estimated the Flambeau Mine’s
federal income tax liability to range
from a low of $400,000 to a high of $81.4
million per year. State corporate income
taxes were estimated to range from $1.9
million to $26.7 million per year. For the
formerly proposed Nicolet Mine, estimat-
ed federal taxes ranged from $62.2 million
to $117 million over the life of the project;
estimated state corporate income taxes
ranged from $48.2 million to $155 million
over the life of the project.

Other state and local taxes are
also applicable to metallic mineral opera-

tions.

Net proceeds tax payments:
Flambeau Mine (actual) and Nicolet Mine (projected)

Taxes paid by

Flambeau Mining Co.

(CY 1993-1997)

Taxes paid to

Nicolet Minerals Co.
(Estimated using prices
predicted by Nicolet
Minerals Co.

for CY 2000-2027)

State of Wisconsin

Additional payments $ 2.652 million
to local governments

(Local Agreement)

$14.049 million

$117.335 million

[Not included]
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Mining Investment and Local Impact Fund

The net proceeds tax paid each year by operators of metallic
mines is distributed to local communities affected by the mining
activity, either as mandatory direct payments or as discretionary
grants.

The majority of the tax revenues paid to the state of Wisconsin each year because of the

net proceeds tax obligation of metallic mining companies is distributed to local com-
munities affected by metallic mining activity, with priority consideration to places
where mining is currently active. Net proceeds tax revenue is placed in the Mining
Investment and Local Impact Fund, which is managed and distributed by a board of 11

persons, appointed by the Governor.

The Mining Investment and Local Im-
pact Fund is overseen by a board that

is appointed by the Governor and ad-
ministratively attached to the Wisconsin
Department of Revenue (s. 15.435(1), Wis.
Stats.). The 11-member board represents
the general public in areas where min-
ing has occurred or is occurring, Native
American communities, towns, school
boards, counties, municipalities, and the
Wisconsin Departments of Commerce
and Revenue. The board makes monetary
disbursements to local communities and
local mining-impact committees to ad-
dress mining-related impacts and provide
information to local citizens about metal-
lic mineral operations.

The net proceeds tax revenue placed
into the Impact Fund (ss. 70.37 and
70.375, Wis. Stats.) is distributed in ac-
cordance with s. 70.395, Wis. Stats., and
administrative rule TAX 13. The statutes
provide that a minimum guarantee of
funds be provided to communities cur-
rently experiencing mineral development,
then to places where mining is being con-

sidered, and then to places where mining
has not recently been active. Money is
disbursed to local municipalities—towns,
cities, counties, or tribal governments—as
guaranteed construction-period pay-
ments, first-dollar (up-front) payments,
and discretionary payments available
upon request using an application pro-
cess. Local mining-impact committees
and school districts are also eligible to
receive funds for specified purposes, and
counties can receive additional tax pay-
ments. Ten percent of the net proceeds
revenue is designated for distribution

to the Project Reserve Account—these
funds are designed to assist local com-
munities dealing with the closure of min-
ing operations and the related economic
adjustments. Financial support for local
governments involved in local agreement
development is also available through the
Impact Fund.

The Impact Fund and its board
were created in 1978 to carry out the
Legislature’s mandate to use the special
tax applied to metallic mining—the net
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proceeds tax on metallic mineral opera-
tions—to address the additional societal
(environmental and socioeconomic) costs
related to mining. Since that time the
Board has distributed several million
dollars for infrastructure enhancement,
economic development grants and related
job creation, remediation of old mining
sites and financial assistance for address-
ing water-well impacts related to mining,
legal fees associated with mining ordi-
nance development, operational funding
of local mining-impact committees, finan-
cial support of special technical studies,
and other mining-related programs de-
veloped by local units of government.

Grants from the Mining Impact Fund
were used to support land acquisition
and building costs for several community
(public) and industrial (private) proj-
ects in the City of Ladysmith and Rusk
County. Photographs courtesy of City of
Ladysmith, Wisconsin.
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Special liability requirements

Companies that have been granted prospecting or mining per-
mits are held strictly liable for death or injury to persons or prop-

erty in perpetuity.

Metallic mineral operations are subject to special liability under Wisconsin law for
mining-related damages to persons or property. The liability exists without regard to
any demonstration of negligence (known as strict liability), extends to any subsequent
company successor or owners, and is in effect irrespective of any corporate structure
specifically created for the particular prospecting or mining operation. The Wisconsin
Department of Commerce administers an appropriation that compensates individuals
for mining-related injuries. Damage to water-supply wells is subject to compensation

under statutes administered by the DNR.

Sections 107.30-107.35, Wis. Stats., define
the special provisions governing the li-
ability of metallic mineral prospecting or
mining operations for damages that they
cause to persons or to property. Metallic
mineral operations are held to the follow-
ing standards of liability:

* Damages for mining-related in-
jury are made without regard to
fault, except that damages may be
reduced to reflect negligence on the
part of the injured party. This con-
cept is known as strict liability and
is defined in s. 107.31(3), Wis. Stats.

* A mining company is held liable
for mining-related damages regard-
less of any change in the nature of
ownership of the prospecting or
mining site and of any reorgani-
zation, merger, consolidation, or
liquidation affecting the prospect-
ing or mining company.

¢ The limit for claims and actions
for mining-related injuries is three

years from when the evidence of
injury to person or property was,
or should have been, known (s.
893.925, Wis. Stats.).

Mining-related damages are de-
fined to be death or injury to a person
or property caused by environmental
contamination from emissions, seepages,
leakages, or other discharges from mining
operations; such damages include injury
resulting from substantial subsidence of
the land surface. Mining operations in-
clude not only prospecting and mining
sites, but also any refineries, smelters, and
related waste products and facilities from
these operations.

Section 107.31, Wis. Stats., spells out
the procedure for filing mining-damage
claims, which are handled by the Wis-
consin Department of Commerce. This
department is directed to hold a formal
(trial-like) hearing about any claim that
cannot be settled otherwise.

In addition, s. 293.65, Wis. Stats.,
outlines a process for providing relief to
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persons whose water supply is adversely
affected by a metallic mining operation.
Such individuals may receive relief in the
form of an alternative water supply and
limited financial compensation, depend-
ing on the outcome of the review of their
complaint by the DNR.

These special liability requirements
for metallic mineral prospecting and
mining operations are in addition to the
general liability requirements under Wis-
consin law for environmental damages
that apply to all persons, organizations,
and companies.
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Other state and federal environmental regulations

Metal prospecting and mining regulations supplement and do
not replace other Wisconsin and federal environmental regula-
tions.

Metallic mineral operations are requlated by a specific set of laws and administrative
rules, but these regulations require that any proposed operation also be in conformance
with all other environmental regulations. The DNR'’s programs for the protection of air
quality, surface-water and groundwater resources, wetlands, and solid- and hazardous-
waste disposal are applicable to most metallic mineral prospecting and mining projects.
Any exceptions to this general situation relate to the location-specific nature of mineral
deposits and the special aspects of mineral extraction that are part of the mining activ-
ity itself. Wisconsin’s environmental protection programs complement federal environ-
mental programs; in the case of water, air, and solid waste, the state is responsible for
carrying out those programs in place of the federal enforcement agencies. Certain feder-
al permits and approvals are still required for metallic mining operations in Wisconsin,
however, and mining on federal land must be completed in conformance with state and

federal mining requlations.

Chapter 293, Wis. Stats., outlines the regu-
latory framework for the development

of metallic mineral deposits in Wiscon-
sin. Chapters NR 130, 131, 132, and 182,
Wis. Admin. Code, specifically describe
the regulatory details based on this
framework. Inherent in this regulatory
framework for metallic minerals is the
understanding that the development of
such deposits must be accomplished in a
manner consistent with other federal and
state environmental protection programs.
Wisconsin has adopted and enforces
comprehensive federal environmental
protection programs in surface-water and
air quality, drinking-water standards, and
solid-waste disposal.

These programs have been reviewed
by the federal government to ensure that
they meet federal programs to protect the
environment. The enforcement of these
programs has been left to the state with

some exceptions (see below). This is con-
sistent with the concept of “state prima-
cy” for certain environmental regulatory
programs.

Surface water. Chapters NR 102-106, Wis.
Admin. Code, when considered together,
outline an extensive program of surface-
water classification and water-quality
protection and regulate discharges that
could affect the most sensitive organisms
within these waters. These rules apply to
metallic mining. Under Chapter 30, Wis.
Stats., permits are required for construc-
tion activity in or near navigable waters.
Permits for such activity are necessary for
any metallic mineral operation near such
waters. In addition, the U.S. Environmen-
tal Protection Agency is responsible for
approval of spill-prevention control and
countermeasure plans prior to the begin-
ning of mine operations.
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Wastewater discharge. Chapter 283

and s. 281.41, Wis. Stats., give the DNR
authority to regulate the discharge of
contaminants into the environment. The
DNR must approve plans for and opera-
tions of wastewater-treatment plants or
systems (s. 281.41, Wis. Stats.). The DNR
also requires a permit for discharge from
these plants. Metal prospecting and min-
ing operations must comply with these
requirements.

Air quality. Under ch. 285, Wis. Stats., the
DNR has authority to regulate activities
that could have an impact upon air qual-
ity. An air-pollution-control permit, under
s. 285.60, Wis. Stats., is generally required
because metallic mining operations be-
come sources of airborne pollutants (prin-
cipally dust containing certain amounts
of metallic minerals). The requirements of
these statutes and chs. NR 400-499, Wis.
Admin. Code, are applicable to metallic
mineral operations.

Wetlands. Chapters NR 131 and 132, Wis.
Admin. Code, cover metallic mineral
prospecting and mining, respectively,
and outline the requirements for detailed
evaluation of wetlands that may be af-
fected by proposed operations. Because
metallic mineral deposits may be found
in areas where prospecting or mining ac-
tivities could result in disturbance of wet-
lands, the DNR requires a comprehensive
evaluation of wetlands that is based on
their functional value. The applicant is re-
quired to show that the proposed project
will minimize wetland disturbance. This is

consistent with the ultimate goal of siting
project facilities to result in the least over-
all environmental impact.

Although this standard differs from
other DNR requirements related to wet-
lands (ch. NR 103, Wis. Admin. Code,
the more general rule related to wetland
protection, does not apply to prospecting
or mining operations), the regulatory con-
cern for protection of wetlands is a major
aspect of metallic mineral operation ap-
proval. Also, local shoreland and wet-
land zoning requirements prohibit metal
prospecting or mining, thus necessitating
rezoning by local authorities before min-
ing can proceed. Such rezoning is subject
to DNR approval in its role as trustee of
these waters for the public.

Because of the location of potential
metallic mineral deposits in northern
Wisconsin—an area of numerous streams,
lakes, and wetlands—the U.S. Army
Corps of Engineers is also likely to have
a significant role in any mine proposal.
The Corps of Engineers requires a per-
mit for dredging or filling activities in or
near navigable streams or wetlands. For
the formerly proposed Nicolet Mine, for
example, such a permit would have been
necessary and, therefore, a separate en-
vironmental analysis and permit-review
process were to be completed by federal
authorities. In addition, although not
specifically a permitting or plan approval
requirement, federal regulatory agencies
are asked to submit written comments
regarding Environmental Impact Statements
prepared for the assessment of metallic
mining operations. For example, review
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of the Flambeau Mine Environmental Im-
pact Statement was completed by the fol-
lowing federal agencies: Environmental
Protection Agency, Soil Conservation Ser-
vice, Forest Service, Fish and Wildlife Ser-
vice, Geological Survey, Bureau of Mines,
Bureau of Indian Affairs, and Council on
Environmental Quality.

Groundwater. The impact of metallic
mining operations on groundwater quan-
tity and quality is regulated under chs.
NR 132, 140, and 182, Wis. Admin. Code.
Groundwater-quantity issues are typi-
cally addressed through a permit-review
process under s. 293.65, Wis. Stats., which
relates to mine dewatering. Wells con-
structed or maintained as part of the pro-
posed operation must comply separately
with the requirements of ch. NR 112, Wis.
Admin. Code.

For groundwater-quality protection,
the requirements of chs. NR 140 and NR
182, Wis. Admin. Code, are the control-
ling regulations. These requirements, ap-
plicable to all facilities on the mining site,
identify to what extent groundwater qual-
ity can be changed and still protect public
health, safety, or welfare. The Legislature
recognized that mining activities may af-
fect groundwater, but established limits
to the adverse impact in terms of the dis-
tance from the prospecting or mining fa-

cilities and the extent of any change in the
chemical composition of the water. Under
no circumstances is groundwater quality
to be below that of drinking-water quality
beyond this limit or boundary. If existing
water quality is already below drinking-
water standards, then no change from
background water quality is allowed.

The provisions of ch. NR 182, Wis.
Admin. Code, relating to groundwater-
quality protection for metallic mineral
operations may differ in detail, but are
similar in intent (protecting the quality
of groundwater resources) to the require-
ments of ch. 160, Wis. Stats., and ch. NR
140, Wis. Admin. Code. These statutes
and administrative rules apply to all reg-
ulated activities that have the potential to
affect groundwater quality.

Federal land in Wisconsin. Metallic
mining operations on federal land are
regulated by the federal government;
however, federal authority recognizes the
mining regulations of Wisconsin wherev-
er Wisconsin regulations are more restric-
tive. Environmental analysis and review
programs at the federal level are likely

to be completed in cooperation with the
state requirements and within a context
of mutual environmental and regulatory
analysis and review.
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Summary

Metallic mineral development in Wisconsin is regulated under
laws and rules using a specific process of environmental analysis
and technical evaluation done within a procedural framework
that is open to the public.

Wisconsin’s laws and rules governing the development of metallic minerals address
issues of environmental impact, the phases of mineral development, the operation of
mines and mine-waste disposal facilities, and several other requlatory issues, such as
socioeconomic impacts, special taxes, special liability considerations, and provision for
additional financial guarantees. These requlations also create a mechanism leading to
decisions about permit applications. In addition, this mechanism provides for public
access to a process that is predicated on the independent evaluation of evidence and de-
monstrable compliance with legislatively mandated criteria for decisions.

The Wisconsin Legislature has adopted a contemporaneously as practicable with

set of laws and authorized the develop- the mining, while recognizing that the

ment of administrative rules that define extraction of minerals by responsible

the state’s policy regarding metallic min- mining operations is a basic activity

eral development. The current policy is making an important contribution to

reflected in the following statement of the economic well-being of this state
purpose of ch. 421, Laws of 1977, the Me-

tallic Mining Reclamation Act:

and nation.

The key elements of this policy are 1) the

It is declared to be the purpose of recognition that unregulated mining

this act to prevent adverse effects poses environmental risks; 2) that recla-

to society and the environment mation should be the primary objective

resulting from unregulated mining of mining regulation; 3) that degradation
operations; to ensure that the rights of the environment may occur, but onl

of surface landowners and other y ' y
ersons with a lezal interest in the within reasonable limits; and 4) that re-

W1 1 est1

P 8 sponsible mining is an acceptable activity
land or appurtenances to the land are that has th rontial ¢ in i
protected from unregulated mining at has the potential to result in impor-

operations; to ensure that mining tant economic contributions to the state

operations are not conducted where and nation.
reclamation, as required by this act,

is not possible; to ensure that mining Mining must be regulated. The full scope

operations are conducted so as to
prevent unreasonable degradation
to land and water resources, and,
to ensure that reclamation of all
mined lands is accomplished as

of metallic mineral development is regu-
lated under Wisconsin’s laws and rules.

The mining regulations are in addition to
all other regulations adopted by the Leg-
islature and state agencies for the protec-
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tion of the environment. The regulations
recognize some mining characteristics,
such as the fixed location of mineral
deposits, but the regulations as a whole
treat metallic mineral development in a
manner consistent with the regulation of
other human activities.

Reclamation is the goal. Mining cannot
be permitted where the land cannot be re-
stored either to its original condition or to
some predetermined acceptable condition
having long-term environmental stability.
Reclamation of metallic mineral prospect-
ing and mining operations cannot be left
to future generations to accomplish.

Environmental impacts of mining must
be limited. State metallic mineral explora-
tion, prospecting, and mining regulations
place restrictions on the possible effects of
mining on the environment. These limits
are the substance of the laws and ad-
ministrative rules that regulate activities
affecting the groundwater, surface-water,
land, and air resources in the state.

It is the definition of these limits that
is, in large measure, the focus of public
input into the decision-making process.
The public must be aware of 1) potential
mining activities and the means by which
the activities are to be regulated, and
2) the achievable limits of environmental
protection and the means by which the

public can express support or concern
with these limits.

Responsible mining is acceptable. Wis-
consin’s regulatory framework assumes
that mining can be a responsible activ-

ity with potentially important economic
contributions. However, the definition

of responsible mining is contained not
only within compliance with the laws
and rules protecting the environment, but
also within special liability requirements
for mining operations, additional taxes
levied on mining to generate revenue for
environmental mitigation and related
public activities, and mandatory guaran-
tees of financial resources before allowing
mineral development to proceed.

Local governments and citizens can be
instrumental in decision making.
Wisconsin’s metallic mineral regulations
affirm the importance of the role of local
government by requiring mining opera-
tions to be in compliance with local ordi-
nances and regulations. The central role
of local government and the local com-
munity is reflected in laws providing for
optional negotiations about local issues to
determine the acceptability of mining for
local communities, and in supporting the
creation of local impact committees and
the Mining Investment and Local Impact
Fund.

SUMMARY

71






APPENDIX:
WISCONSIN STATUTES
AND ADMINISTRATIVE RULES




Di1SCLAIMER

WISCONSIN STATUTES AND ADMINISTRATIVE RULES

The statutes and administrative rules included here were reproduced with
permission from the Wisconsin Revisor of Statutes Bureau Web sites: The Updated
Wisconsin Statutes & Annotations <http:/ /www.legis.state.wi.us/rsb/stats.html>
and The Wisconsin Administrative Code & Register <http:/ /www.legis.state.wi.us/
rsb/code/>. Always consult the printed rules for official text.

APPENDIX CONTENTS

WISCONSIN STATUTES
Chapter 293: Metallic Mining 75

ADMINISTRATIVE RULES
Chapter NR 130: Metallic mineral exploration 90
Chapter NR 131: Metallic mineral prospecting 93
Chapter NR 132: Metallic mineral mining 105
Chapter NR 182: Metallic mining wastes 119



CHAPTER 293
METALLIC MINING

SUBCHAPTER I
DEFINITIONS

293.01  Definitions.

SUBCHAPTER 11

ADMINISTRATION

293.11  Mine effect responsibility.
293.13  Department duties.
293.15  Department powers.

SUBCHAPTER 1III

EXPLORATION
293.21  Exploration.
293.25 Radioactive waste site exploration.

SUBCHAPTER IV

PROSPECTING; MINING; RECLAMATION

293.31  Data collection.
293.32  Prospecting and mining fees.
293.33  Local impact committee.
293.35  Application for prospecting permit.
293.37  Application for mining permit.
293.39  Environmental impact statement.
293.41 Local agreements.
293.43  Hearings on permit applications.

293.45  Prospecting; department grant or denial of permit.
293.47  Prospecting data.
293.49  Mining; department grant or denial of permit.
293.50  Moratorium on issuance of permits for mining of sulfide ore bodies.
293.51 Bonds.
293.53  Review of permits; periodic reports.
293.55  Modifications.
293.57  Successors.
293.59  Cessation of mining or reclamation.
293.61  Determination of abandonment of mining.
293.63  Certificate of completion, partial completion and bond release.
293.65  Diversion of surface waters; withdrawal of groundwater; damage claims.
SUBCHAPTER V
GENERAL PROVISIONS; ENFORCEMENT
293.81  Exploring, prospecting and mining without authorization.
293.83  Mining and reclamation; orders.
293.85  Cancellation of permit.
293.86  Visitorial powers of department.
293.87  Enforcement; penalties.
293.89  Citizen suits.
29391 Nonconforming sites.
293.93  Effect of other statutes.
29395 Review.

Note: 1995 Wis. Act 227 renumbered the provisions of chs. 144, 147, 159 and
162, Stats. 1993-94, to be chs. 280-299, Stats. 1995-96. For a table tracing for-
mer section numbers see the Addenda & Errata at the end of Volume 5.

Cross Reference: See also ch. NR 130, Wis. adm. code.

SUBCHAPTER I

DEFINITIONS

293.01 Definitions.
requires otherwise:

(1m) “Air pollution” means the presence in the atmosphere of
one or more air contaminants in such quantities and of such dura-
tion as is or tends to be injurious to human health or welfare, ani-
mal or plant life, or property, or would unreasonably interfere with
the enjoyment of life or property.

(2) “Applicant” means a person who has applied for a pros-
pecting permit or a mining permit.

(3) “Department” means the department of natural resources.

(4) “Environmental pollution” means the contaminating or
rendering unclean or impure the air, land or waters of the state, or
making the same injurious to public health, harmful for commer-
cial or recreational use, or deleterious to fish, bird, animal or plant
life.

(5) “Mineral exploration” or “exploration”, unless the context
requires otherwise, means the on—site geologic examination from
the surface of an area by core, rotary, percussion or other drilling,
where the diameter of the hole does not exceed 18 inches, for the
purpose of searching for metallic minerals or establishing the
nature of a known metallic mineral deposit, and includes associ-
ated activities such as clearing and preparing sites or constructing
roads for drilling.

(6) “Exploration license” means the license required under s.
293.21 (2) as a condition of engaging in exploration.

(7) “Merchantable by—product” means all waste soil, rock,
mineral, liquid, vegetation and other material directly resulting
from or displaced by the mining, cleaning or preparation of miner-
als during mining operations which are determined by the depart-
ment to be marketable upon a showing of marketability made by
the operator, accompanied by a verified statement by the operator
of his or her intent to sell such material within 3 years from the
time it results from or is displaced by mining. If after 3 years from

In this chapter, unless the context

the time merchantable by—product results from or is displaced by
mining such material has not been transported off the mining site,
it shall be considered and regulated as refuse unless removal is
continuing at a rate of more than 12,000 cubic yards per year.

(8) “Minerals” mean unbeneficiated metallic ore but does not
include mineral aggregates such as stone, sand and gravel.

(9) “Mining” or “mining operation” means all or part of the
process involved in the mining of metallic minerals, other than for
exploration or prospecting, including commercial extraction,
agglomeration, beneficiation, construction of roads, removal of
overburden and the production of refuse.

(10) “Mining plan” means the proposal for the mining of the
mining site.

(11) “Mining permit” means the permit which is required of
all operators as a condition precedent to commencing mining at a
mining site.

(12) “Mining site” means the surface area disturbed by a min-
ing operation, including the surface area from which the minerals
or refuse or both have been removed, the surface area covered by
refuse, all lands disturbed by the construction or improvement of
haulageways, and any surface areas in which structures, equip-
ment, materials and any other things used in the mining operation
are situated.

(13) “Operator” means any person who is engaged in, or who
has applied for or holds a permit to engage in, prospecting or min-
ing, whether individually, jointly or through subsidiaries, agents,
employees or contractors.

(16) “Person” means an individual, owner, operator, corpora-
tion, limited liability company, partnership, association, munici-
pality, interstate agency, state agency or federal agency.

(17) “Principal shareholder” means any person who owns at
least 10% of the beneficial ownership of an operator.

(18) “Prospecting” means engaging in the examination of an
area for the purpose of determining the quality and quantity of
minerals, other than for exploration but including the obtaining of
an ore sample, by such physical means as excavating, trenching,
construction of shafts, ramps and tunnels and other means, other
than for exploration, which the department, by rule, identifies, and
the production of prospecting refuse and other associated activi-
ties. “Prospecting” shall not include such activities when the
activities are, by themselves, intended for and capable of commer-
cial exploitation of the underlying ore body. However, the fact

Unofficial text from 01-02 Wis. Stats. database. See printed 01-02 Statutes and 2003 Wis. Acts for official text under s. 35.18
(2) stats. Report errors to the Revisor of Statutes at (608) 266-2011, FAX 264—6978, email bruce.munson@legis.state.wi.us



that prospecting activities and construction may have use ulti-
mately in mining, if approved, shall not mean that prospecting
activities and construction constitute mining within the meaning
of sub. (9), provided such activities and construction are reason-
ably related to prospecting requirements.

(19) “Prospecting permit” means the permit which is required
of all persons as a condition precedent to commencing prospect-
ing at a location.

(20) “Prospecting plan” means the proposal for prospecting of
the prospecting site.

(21) “Prospecting site” means the lands on which prospecting
is actually conducted as well as those lands on which physical dis-
turbance will occur as a result of such activity.

(22) “Prospector” means any person engaged in prospecting.

(23) “Reclamation” means the process by which an area
physically or environmentally affected by prospecting or mining
is rehabilitated to either its original state or, if this is shown to be
physically or economically impracticable or environmentally or
socially undesirable, to a state that provides long—term environ-
mental stability. Reclamation shall provide the greatest feasible
protection to the environment and shall include, but is not limited
to, the criteria for reclamation set forth in s. 293.13 (2) (c).

(24) “Reclamation plan” means the proposal for the reclama-
tion of the prospecting or mining site which must be approved by
the department under s. 293.45 or 293.49 prior to the issuance of
the prospecting or mining permit.

(25) “Refuse” means all waste soil, rock, mineral, liquid, veg-
etation and other material, except merchantable by—products,
directly resulting from or displaced by the prospecting or mining
and from the cleaning or preparation of minerals during prospect-
ing or mining operations, and shall include all waste materials
deposited on or in the prospecting or mining site from other
sources.

(26) “Related person” means any person that owns or operates
a mining site in the United States and that is one of the following
when an application for a mining permit is submitted to the depart-
ment:

(a) The parent corporation of the applicant.

(b) A person that holds more than a 30% ownership interest in
the applicant.

(c) A subsidiary or affiliate of the applicant in which the appli-
cant holds more than a 30% ownership interest.

(27) “Solid waste” has the meaning given under s. 281.01
(15).

(28) “Unsuitability” means that the land proposed for pros-
pecting or surface mining is not suitable for such activity because
the prospecting or surface mining activity itself may reasonably
be expected to destroy or irreparably damage either of the follow-
ing:

(a) Habitat required for survival of species of vegetation or
wildlife designated as endangered through prior inclusion in rules
adopted by the department, if such endangered species cannot be
firmly reestablished elsewhere.

(b) Unique features of the land, as determined by state or fed-
eral designation and incorporated in rules adopted by the depart-
ment, as any of the following, which cannot have their unique
characteristic preserved by relocation or replacement elsewhere:

1. Wilderness areas.

2. Wild and scenic rivers.

3. National or state parks.

4. Wildlife refuges and areas.

5. Archaeological areas.

Sm. Listed properties, as defined in s. 44.31 (4).

6. Other lands of a type designated as unique or unsuitable for
prospecting or surface mining.

(29) “Waters of the state” includes those portions of Lake
Michigan and Lake Superior within the boundaries of this state,

and all lakes, bays, rivers, streams, springs, ponds, wells,
impounding reservoirs, marshes, watercourses, drainage systems
and other surface water or groundwater, natural or artificial, pub-
lic or private, within this state or its jurisdiction.

(30) “Water supply” means the sources and their surroundings
from which water is supplied for drinking or domestic purposes.

History: 1973 ¢. 318; 1977 ¢. 377 s. 29m; 1977 c. 421, 447; 1983 a. 27, 517; 1987
a.395; 1991 a. 260; 1995 a. 227 ss. 721 to 742, 994; Stats. 1995 s. 293.01.

SUBCHAPTER II

ADMINISTRATION

293.11 Mine effect responsibility. The department shall
serve as the central unit of state government to ensure that the air,
lands, waters, plants, fish and wildlife affected by prospecting or
mining in this state will receive the greatest practicable degree of
protection and reclamation. The administration of occupational
health and safety laws and rules that apply to mining shall remain
exclusively the responsibility of the department of commerce.
The powers and duties of the geological and natural history survey
under s. 36.25 (6) shall remain exclusively the responsibility of
the geological and natural history survey. Nothing in this section
prevents the department of commerce and the geological and nat-
ural history survey from cooperating with the department in the
exercise of their respective powers and duties.

History: 1973 c. 318; 1975 c. 41 5. 52; 1995 a. 27, ss. 4332 and 9116 (5); 1995
a. 227 s. 744; Stats. 1995 s. 293.11.

This section is a statement of purpose and does not grant authority to issue a ban
on mining activity. Rusk County Citizen Action Group, Inc. v. DNR, 203 Wis. 2d 1,
552 N.W.2d 110 (Ct. App. 1996).

293.13 Department duties. (1) The department shall:

(a) Adopt rules, including rules for prehearing discovery,
implementing and consistent with this chapter.

(b) Establish by rule after consulting with the metallic mining
council minimum qualifications for applicants for prospecting
and mining permits. Such minimum qualifications shall ensure
that each operator in the state is competent to conduct mining and
reclamation and each prospector in the state is competent to con-
duct prospecting in a fashion consistent with the purposes of this
chapter. The department shall also consider such other relevant
factors bearing upon minimum qualifications, including but not
limited to, any past forfeitures of bonds posted pursuant to mining
activities in any state.

(2) (a) The department by rule after consulting with the metal-
lic mining council shall adopt minimum standards for exploration,
prospecting, mining and reclamation to ensure that such activities
in this state will be conducted in a manner consistent with the pur-
poses and intent of this chapter. The minimum standards may
classify exploration, prospecting and mining activities according
to type of minerals involved and stage of progression in the opera-
tion.

(b) Minimum standards for exploration, prospecting and min-
ing shall include the following:

1. Grading and stabilization of excavation, sides and benches.

2. Grading and stabilization of deposits of refuse.

3. Stabilization of merchantable by—products.

4. Adequate diversion and drainage of water from the explo-
ration, prospecting or mining site.

5. Backfilling.

6. Adequate covering of all pollutant-bearing minerals or
materials.

7. Removal and stockpiling, or other measures to protect top-
soils prior to exploration, prospecting, or mining.

8. Adequate vegetative cover.

9. Water impoundment.

10. Adequate screening of the prospecting or mining site.
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11. Identification and prevention of pollution as defined in s.
281.01 (10) resulting from leaching of waste materials.

12. Identification and prevention of significant environmen-
tal pollution.

(¢) Minimum standards for reclamation of exploration sites,
where appropriate, and for prospecting and mining sites shall con-
form to s. 293.01 (23) and include provision for the following:

1. Disposal of all toxic and hazardous wastes, refuse, tailings
and other solid waste in solid or hazardous waste disposal facili-
ties licensed under ch. 289 or 291 or otherwise in an environmen-
tally sound manner.

2. Sealing off tunnels, shafts or other underground openings,
and prevention of seepage in amounts which may be expected to
create a safety, health or environmental hazard, unless the appli-
cant can demonstrate alternative uses of tunnels, shafts or other
openings which do not endanger public health and safety and
which conform to applicable environmental protection laws and
rules.

3. Management, impoundment or treatment of all under-
ground or surface runoff waters from open pits or underground
prospecting or mining sites so as to prevent soil erosion, flooding,
damage to agricultural lands or livestock, wild animals, pollution
of surface or subsurface waters or damage to public health or
safety.

4. Removal of all surface structures, unless they are converted
to an alternate use.

5. Prevention or reclamation of substantial surface subsi-
dence.

6. Preservation of topsoil for purposes of future use in recla-
mation.

7. Revegetation to stabilize disturbed soils and prevent air and
water pollution, with the objective of reestablishing a variety of
populations of plants and animals indigenous to the area immedi-
ately prior to exploration, prospecting or mining.

8. Minimization of disturbance to wetlands.

(d) The minimum standards adopted under this subsection
shall also provide that if any of the following situations may rea-
sonably be expected to occur during or subsequent to prospecting
or mining, the prospecting or mining permit shall be denied:

1. Landslides or substantial deposition from the proposed
operation in stream or lake beds which cannot be feasibly pre-
vented.

2. Significant surface subsidence which cannot be reclaimed
because of the geologic characteristics present at the proposed
site.

3. Hazards resulting in irreparable damage to any of the fol-
lowing, which cannot be prevented under the requirements of this
chapter, avoided to the extent applicable by removal from the area
of hazard or mitigated by purchase or by obtaining the consent of
the owner:

a. Dwelling houses.

b. Public buildings.

c. Schools.

d. Churches.
e. Cemeteries.
f. Commercial or institutional buildings.

g. Public roads.
h. Other public property designated by the department by
rule.

4. Irreparable environmental damage to lake or stream bodies
despite adherence to the requirements of this chapter. This subdi-
vision does not apply to an activity which the department has
authorized pursuant to statute, except that the destruction or filling
in of a lake bed shall not be authorized notwithstanding any other
provision of law.

History: 1995 a. 227 s. 746, 747, 994; 1997 a. 35.
Cross Reference: See also ch. NR 182, Wis. adm. code.

The DNR is not authorized by this section to issue a rule banning all sulfide mining.
The requirement to adopt standards for a mining permit application process is incon-
sistent with a ban. Rusk County Citizen Action Group, Inc. v. DNR, 203 Wis. 2d 1,
552 N.W.2d 110 (Ct. App. 1996).

293.15 Department powers. The department may:

(1) Hold hearings relating to any aspect of the administration
of this chapter and, in connection therewith, compel the atten-
dance of witnesses and production of evidence.

(2) Cooperate or contract with the geological and natural his-
tory survey to secure necessary scientific, technical, administra-
tive and operations services, including research, projects and lab-
oratory facilities.

(3) Issue orders directing particular prospectors or operators
to comply with the provisions and purposes of this chapter.

(4) Supervise and provide for such educational programs as
appear necessary to carry out the purposes of this chapter.

(5) At its own expense, with the staff, equipment and material
under its control, or by contract with others, take such actions as
are necessary for the reclamation of abandoned project sites.

(6) Issue prospecting and mining permits.
(7) Issue exploration licenses.

(8) Promulgate rules regulating the production, storage and
disposal of radioactive waste from exploration, prospecting or
mining after seeking comments from the department of health and
family services. At a minimum, rules promulgated under this sub-
section shall achieve the margin of safety provided in applicable
federal statutes and regulations. If the department promulgates
rules under this subsection, the department shall investigate the
need for standards more restrictive than the applicable federal
statutes and regulations.

(9) Promulgate rules by which the department may grant an
exemption, modification or variance, either making a requirement
more or less restrictive, from any rule promulgated under chs. 289
to 292 and this chapter, if the exemption, modification or variance
does not result in the violation of any federal or state environmen-
tal law or endanger public health, safety or welfare or the environ-
ment.

(10) Promulgate rules with respect to minimizing, segregat-
ing, backfilling and marketing of mining waste.

(11) Notwithstanding chs. 289 and 291, promulgate rules
establishing groundwater quality standards or groundwater quan-
tity standards, or both, for any prospecting or mining activity,
including standards for any mining waste site.

(12) Require all persons under its jurisdiction to submit such
informational reports as the department deems necessary for per-
forming its duties under this chapter.

(13) Monitor environmental changes concurrently with the
permit holder under s. 293.45 (3) or 293.49 (7), and for such addi-
tional period of time after the full bond is released under s. 293.63
(3) as is necessary for the site to return to a state of environmental
stability. The department may conduct independent studies to
monitor environmental changes.

History: 1995 a. 227 s. 748, 749, 754, 994.

SUBCHAPTER III

EXPLORATION

293.21 Exploration. (1) DEFINITIONS. In this section:

(a) “Driller” means a person who performs core, rotary, per-
cussion or other drilling involved in exploration for metallic min-
erals.

(b) “Parcel” means an identified section, fractional section or
government lot.

(c) “Termination” means filling of drillholes and reclamation
and revegetation of drilling sites.
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(2) Licensk. All persons intending to engage in exploration,
or who contract for the services of drillers for purposes of explora-
tion, shall be licensed by the department. Exploration licenses
shall be issued annually by the department, and shall be applied
for on forms provided by the department. The department shall
provide copies of the application form for an exploration license
to the state geologist upon issuance of the license. The department
shall, by rule, establish an annual license fee plus a schedule of
additional fees based on the number of holes drilled. The level of
fees shall reflect the department’s actual cost in administering this
section. The fees set under this subsection may be adjusted for
persons to reflect the payment of fees for the same services to meet
other requirements.

(3) Bonp. (a) Applications for licenses shall be accompanied
by a bond in the amount of $5,000 conditioned on faithful perfor-
mance of the requirements of the department relating to termina-
tion.

(b) The department may require that the amount of the bond
be increased at any time, if the department determines that a
licensee’s current level of activity makes it likely that the bond
would be inadequate to fund the termination of all holes drilled for
which the licensee is responsible.

(c) The department shall, by rule, establish a procedure for
release of exploration sites from bond coverage.

(4) NoTICE PROCEDURE. (a) Commencement of drilling on a
parcel shall be preceded by notice from the licensee to the depart-
ment of intent to drill, given at least 10 days in advance of the com-
mencement of drilling, and identifying the particular parcel. The
department shall transmit a copy of the notice of intent to drill to
the state geologist.

(b) The department shall, by rule, establish notification and
inspection procedures applicable to the various stages of drilling
and termination and procedures for the proper termination of dril-
lholes.

(5) LICENSE REVOCATION. The department may revoke or sus-
pend an exploration license issued under this section if it deter-
mines, after hearing, that:

(a) Statutes or rules of the department have not been complied
with; or

(b) There has been a failure to increase bond amounts to ade-
quate levels as specified by the department.

(6) ExemptioN. This section does not apply to operators
engaged in exploration activities on lands included in a mining
and reclamation plan, if the plan contains provisions relating to
termination of the exploration activities.

History: 1977 c. 421; 1995 a. 227 s. 755; Stats. 1995 s. 293.21.
Cross Reference: See also ch. NR 130, Wis. adm. code.

293.25 Radioactive waste site exploration. (1) DEFINI-
TIONS. In this section and for the purposes of determining the
applicability of ss. 293.13, 293.15 (1) to (12), 293.21, 293.81,
293.87, 293.89, 293.93 and 293.95:

(a) “Person” includes any person operating under a contract or
under the direction of a federal agency.

(b) “Radioactive waste” means any of the following:

1. Fuel that is withdrawn from a nuclear reactor after irradi-
ation and which is packaged and prepared for disposal.

2. Highly radioactive waste resulting from reprocessing irra-
diated nuclear fuel including both the liquid waste which is pro-
duced directly in reprocessing and any solid material into which
the liquid waste is transformed.

3. Waste material containing alpha—emitting radioactive ele-
ments having an atomic number greater than 92 in concentrations
greater than 10 nanocuries per gram.

(c) “Radioactive waste site exploration” means the on-site
geologic examination from the surface of an area by core, rotary,
percussion or other drilling for the purpose of determining the
subsurface and geologic characteristics of an area in order to
establish whether the area is suitable for a radioactive waste dis-

posal site and includes associated activities such as clearing and
preparing sites or constructing roads for drilling.

(d) “Radioactive waste disposal site” means any site or facility
for the long—term storage or disposal of radioactive waste includ-
ing any underground storage area and related facilities.

(2) EXPLORATION LICENSE AND RELATED PROVISIONS. (a)
Applicability. Except as provided under par. (b), ss. 293.21 and
293.81 and rules promulgated under those sections apply to radio-
active waste site exploration, to activities related to radioactive
waste site exploration and to persons engaging in or intending to
engage in radioactive waste site exploration or related activities
in the same manner as those sections and rules are applicable to
mineral exploration, to activities related to mineral exploration
and to persons engaging in or intending to engage in mineral
exploration or related activities.

(b) Exception. Notwithstanding par. (a) and s. 293.21 (3), the
department may waive the bond requirement for a person who is
authorized to engage in radioactive waste site exploration by a
federal agency if the federal agency provides sufficient guarantees
that the person or the federal agency will comply with the require-
ments of the department relating to termination. Notwithstanding
par. (a) and s. 293.21 (3), the department may require a bond in an
amount in excess of the amount specified under s. 293.21 (3) (a)
to ensure that sufficient funds are available to comply with ter-
mination requirements or to abate or remedy any environmental
pollution or danger to public health, safety or welfare resulting
from radioactive waste site exploration.

(c) Hearing. The department shall conduct a public hearing
in the county where radioactive waste site exploration is to occur
prior to exploration.

(3) APPROVAL REQUIRED PRIOR TO DRILLING. No person may
engage in radioactive waste site exploration by drilling on a parcel
unless notice is provided as required under sub. (2) and s. 293.21
(4) (a) and unless the department issues a written approval autho-
rizing drilling on that parcel. If the person seeking this approval
is the federal department of energy or an agent or employee of the
federal department of energy, the department may not issue the
approval unless the public service commission certifies that the
federal department of energy and its agents or employees have
complied with any requirement imposed by the public service
commission under s. 196.497 or any agreement entered into under
that section.

(4) REGULATION OF EXPLORATION AND RELATED PROVISIONS.
Sections 293.13, 293.15 (1) to (12), 293.85, 293.87 and 293.89
and rules promulgated under those sections apply to radioactive
waste site exploration, to activities related to radioactive waste
site exploration and to persons engaging in or intending to engage
in radioactive waste site exploration or related activities in the
same manner as those sections and rules are applicable to mineral
exploration, to activities related to mineral exploration and to per-
sons engaging in or intending to engage in mineral exploration or
related activities..

(5) GROUNDWATER REGULATIONS. A person engaging in radio-
active waste site exploration shall comply with any restrictions or
prohibitions concerning the pollution or contamination of ground-
water under this chapter, subch. II of ch. 281 or ch. 283 or any rule
or order promulgated under those chapters or that subchapter.

(6) ENVIRONMENTAL IMPACT. Radioactive waste site explora-
tion may constitute a major action significantly affecting the qual-
ity of the human environment. No person may engage in radioac-
tive waste site exploration unless the person complies with the
requirements under s. 1.11. Notwithstanding s. 23.40, the state
may charge actual and reasonable costs associated with field
investigation, verification, monitoring, preapplication services
and preparation of an environmental impact statement.

(7) IMPACT ON PUBLIC SERVICE COMMISSION. Nothing in this
section limits the power or authority of the public service commis-
sion to impose more stringent requirements for the negotiation
and approval of agreements under s. 196.497.
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(8) IMPACT ON OTHER REQUIREMENTS. In addition to the
requirements under this section, a person engaged in radioactive
waste site exploration shall comply with all other applicable statu-
tory requirements, rules and municipal ordinances and regula-
tions. If a conflict exists between this section and another statute,
rule, ordinance or requirement, the stricter provision controls.

History: 1983 a.27; 1989 a. 31; 1991 a. 25; 1995 a. 27; 1995 a. 227 s. 756; Stats.
1995 5. 293.25.
Cross Reference: See also ch. NR 133, Wis. adm. code.

SUBCHAPTER 1V

PROSPECTING; MINING; RECLAMATION

Cross Reference: See also chs. NR 130, 132, and 182, Wis. adm. code.

293.31 Data collection. (1) Any person intending to submit
an application for a prospecting or mining permit shall notify the
department prior to the collection of data or information intended
to be used to support the permit application. Specific environmen-
tal data which would be pertinent to a specific prospecting or min-
ing application, but which was obtained or collected or generated
prior to the notice of intent to apply for a prospecting or mining
permit, shall be submitted in writing to the department together
with any substantiating background information which would
assist the department in establishing the validity of the data. The
department shall review the data and, if it concludes that the bene-
fits of permitting the admission of the data outweigh the policy
reasons for excluding it, and if the data is otherwise admissible,
inform the person giving the notice of intent to prospect or mine
that the data will be accepted by the department. Such exclusion
shall not relate to general environmental information such as soil
characteristics, hydrologic conditions and air and water data con-
tained in publications, maps, documents, studies, reports and sim-
ilar sources, whether public or private, not prepared by or for the
applicant. Such exclusion shall likewise not relate to data which
is otherwise admissible that is collected prior to notification under
this subsection for purposes of evaluating another site or sites and
which is not collected with intent to evade the provisions of this
section.

(2) Upon receipt of notification under sub. (1), the department
shall give public notice of the notification in the same manner as
provided under s. 293.43 (3) (b).

(3) The department shall also receive and consider any com-
ments from interested persons received within 45 days after public
notice is given under sub. (2) as to the information which they
believe should be requested from the person giving notice of
intent to apply for a prospecting or mining permit and the informa-
tion which they believe the department should seek through inde-
pendent studies.

(4) After the receipt and consideration of comments from
interested persons, the department shall inform the person giving
notice of intent to apply for a prospecting or mining permit of the
type and quantity of information that it then believes to be needed
to support an application, and where applicable, the methodology
to be used in gathering information. The department shall specifi-
cally inform the person giving notice of intent to apply for a pros-
pecting or mining permit of the type and quantity of information
on the characteristics of groundwater resources in the area in
which prospecting or mining is anticipated to occur which the
department believes is needed to support an application. The
department shall also begin informing the person giving notice of
intent to apply for a prospecting or mining permit as to the timely
application date for approvals, licenses and permits, so as to facili-
tate the consideration of all other matters at the hearing on the
prospecting or mining permit.

(5) The department may conduct studies necessary to verify
information which may be submitted at the time of a permit
application.

(6) All information gathered by a person giving notice under
sub. (1) shall be submitted to the department as soon as it is in final
form. The department may at any time after consultation with the
person giving notice of intent to apply for a prospecting or mining
permit revise or modify its requirements regarding information
which must be gathered and submitted.

History: 1977 c. 421; 1995 a. 227 5. 751, 752.

293.32 Prospecting and mining fees. (1) When a person
gives notice under s. 293.31 (1), the person shall pay a fee estab-
lished by the department by rule designed to cover the costs
incurred by the department in connection with the proposed pros-
pecting or mining during the year following receipt of the notice,
other than any costs related to the environmental impact statement
for the proposed prospecting or mining.

(2) The department shall annually compare the fees paid
under this section and under chs. 30, 280 to 292 and 295 to 299 in
connection with proposed prospecting or mining for which notice
has been given under s. 293.31 (1) with the costs incurred by the
department in connection with that proposed prospecting or min-
ing, including the costs incurred under chs. 30, 280 to 292 and 295
to 299 but excluding costs related to the environmental impact
statement. If the costs incurred exceed the fees paid, the person
who notified the department shall pay a fee equal to the amount
by which the costs exceed the fees previously paid.

(3) When the department issues or denies a prospecting or
mining permit or when a person who gave notice under s. 293.31
(1) ceases to seek approval of the proposed prospecting or mining
project, the department shall compare the fees paid under this sec-
tion and under chs. 30, 280 to 292 and 295 to 299 in connection
with the proposed prospecting or mining with the costs incurred
by the department in connection with the proposed prospecting or
mining, including the costs incurred under chs. 30, 280 to 292 and
295 to 299 but excluding costs related to the environmental impact
statement. If the costs incurred are less than the fees paid, the
department shall pay the person who gave notice the amount by
which the fees exceed the costs. If the costs incurred exceed the
fees paid, the person who notified the department shall pay a final
fee equal to the amount by which the costs exceed the fees pre-
viously paid.

History: 1997 a. 169.

293.33 Local impact committee. (1) A county, town, vil-
lage, city or tribal government likely to be substantially affected
by potential or proposed mining may designate an existing com-
mittee, or establish a committee, for purposes of:

(a) Facilitating communications between operators and itself.

(b) Analyzing implications of mining.

(c) Reviewing and commenting on reclamation plans.

(d) Developing solutions to mining—induced growth prob-
lems.

(e) Recommending priorities for local action.

(f) Formulating recommendations to the investment and local
impact fund board regarding distribution of funds under s. 70.395
2 (2.

(g) Negotiating a local agreement under s. 293.41 (3).

(2) A county, town, village, city or tribal government affected
in common with another county, town, village, city or tribal gov-
ernment by a proposed or existing mine may cooperatively desig-
nate or establish a joint committee, but may also maintain a sepa-
rate committee under sub. (1). Committees under this section may
include representatives of affected units of government, business
and industry, manpower, health, protective or service agencies,
school districts, or environmental and other interest groups or
other interested parties.

(3) Persons giving notice under s. 293.31 (1) shall thereafter
appoint a liaison person to any committee established under sub.
(1) or (2), and shall provide such reasonable information as is
requested by the committee. Operators and persons giving notice
under s. 293.31 shall thereafter make reasonable efforts to design
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and operate mining operations in harmony with community
development objectives.

(4) Committees established under sub. (1) or (2) may be
funded by their appointing authority, and may, through their
appointing authority, submit a request for operating funds to the
investment and local impact fund board under s. 70.395. Commit-
tees established under sub. (1) shall be eligible for funds only if
the county, town, village or city is also a participant in a joint com-
mittee, if any, established under sub. (2). The investment and local
impact fund board may not grant funds for the use of more than
one committee established under sub. (1) in relation to a particular
mining proposal unless a joint committee has been established
under sub. (2). The investment and local impact fund board shall
grant operating funds to any committee that submits a request and
is eligible under this subsection and s. 70.395 (2) (fm). Commit-
tees may hire staff, enter into contracts with private firms or con-
sultants or contract with a regional planning commission or other
agency for staff services for mining—related purposes or the pur-
poses under s. 70.395 (2) (fm).

History: 1995 a.227s.761.
Cross Reference: See also ch. NR 134, Wis. adm. code.

293.35 Application for prospecting permit. (1) No per-
son may engage in prospecting without securing a prospecting
permit issued under s. 293.45. Application for prospecting per-
mits shall be made in writing to the department upon forms pre-
pared and furnished by the department. An application must be
made, and a prospecting permit obtained for each separate pros-
pecting site. Applications shall be submitted in reproducible form
in such multiples as required by rules of the department. As a part
of each application for a prospecting permit, the applicant shall
furnish a description of the proposed prospecting site, the number
of acres in the proposed prospecting site, a prospecting plan, a rec-
lamation plan meeting the requirements of subs. (2) and (3) and
a timetable for reclamation, information relating to whether the
area may be unsuitable for prospecting or surface mining, unless
the applicant conclusively certifies that he or she will not subse-
quently make application for a permit to conduct surface mining
at the site and such other relevant information as the department
may require, including information as to whether the applicant, its
parent corporation, any of its principal shareholders or members,
or any of the applicant’s subsidiaries or affiliates in which the
applicant owns more than a 40% interest, has forfeited any mining
bonds in other states within the last 20 years, and the dates and
locations, if any.

(2) A reclamation plan shall accompany all applications for
prospecting permits. If it is physically or economically impracti-
cable or environmentally or socially undesirable for the reclama-
tion process to return the affected area to its original state, the plan
shall set forth the reasons therefor and shall discuss alternative
conditions and uses to which the affected area can be put.

(3) The reclamation plan shall specify how the applicant
intends to accomplish, to the fullest extent possible, compliance
with the minimum standards under s. 293.13 (2) (c).

(5) If the department determines that a statement under s. 1.11
is required for consideration of an application for a prospecting
permit, the statement need not consider impacts unrelated to the
proposed prospecting activity, other than the issue of unsuitability
for surface mining, absent a certification under sub. (1).

History: 1977 c. 421; 1995 a. 227 ss. 758, 765, 768, 994; 1997 a. 169.
Cross Reference: See also ch. NR 134, Wis. adm. code.

293.37 Application for mining permit. (1) (a) No opera-
tor may engage in mining or reclamation at any mining site that
is not covered by a mining permit and by written authorization to
mine under s. 293.51 (3). Applications for mining permits shall
be made in writing and in reproducible form to the department
upon forms prepared and furnished by it and in such multiples as
required by rule of the department. An application shall be made,
and a mining permit obtained for each separate mining site. No
application for surface mining at a site may be entertained by the

department if within the previous 5 years the applicant, or a differ-
ent person who had received a prospecting permit for the site had
certified under s. 293.35 (1) that he or she would not subsequently
make application for a permit to conduct surface mining at the site.

(b) If a person commences mining at a mining site which
includes an abandoned site, plans for reclamation of the aban-
doned site, or the portion of the abandoned site which is included
in the mining site, shall be included in its mining plan and reclama-
tion plan.

(2) As a part of each application for a mining permit, the appli-
cant shall furnish:

(a) A mining plan, including a description and a detailed map
of the proposed mining site drawn to a scale approved by the
department.  Aerial photographs may be accepted if the
photographs show the details to the satisfaction of the department.
The map, plan or photograph shall be prepared and certified by a
competent engineer, surveyor or other person approved by the
department, and shall show the boundaries of the area of land
which will be affected, the drainage area above and below the
area, the location and names of all streams, roads, railroads, pipe-
lines and utility lines on or within 1,000 feet of the site, the name
of the owner or owners of the site, the name of the city, village or
town in which the site is located and the name of any other city,
village or town if within 3 miles of the site. The map or
photograph shall be accompanied by descriptive data as required
by the department, including but not limited to the soil conserva-
tion service soil capabilities classifications of the affected area,
the anticipated geometry of the excavation, the estimated total
production of tailings produced, the nature and depth of the over-
burden, the elevation of the water table and such other information
about the geology of the deposit as the department, after consulta-
tion with the geological and natural history survey, finds is neces-
sary to evaluate the applicant’s mining plan and reclamation plan.

(b) In addition to the information and maps otherwise required
by this subsection, a detailed reclamation plan showing the man-
ner, location and time for reclamation, including ongoing recla-
mation during mining, of the proposed mining site. The reclama-
tion plan shall be accompanied by a map subject to the
requirements in par. (a) which shall show the specific reclamation
proposal for each area of the site. The reclamation plan shall con-
form to any applicable comprehensive plan created under sub. (4)
(b), and to any applicable minimum standard created under ss.
293.13 (2) and 293.35 (2) and (3).

(¢) The name and address of each owner of land within the
mining site and each person known by the applicant to hold any
option or lease on land within the mining site and all prospecting
and mining permits in this state held by the applicant.

(d) Evidence satisfactory to the department that the applicant
has applied for necessary approvals and permits under all applica-
ble zoning ordinances and that the operator has applied for the
necessary approval, licenses or permits required by the depart-
ment including, but not limited to, those under chs. 30, 31, 107,
280 to 285, 289 to 292, 295 and 299 and this chapter.

(e) 1. The information specified in subd. 2. concerning the
occurrence of any of the following within 10 years before the
application is submitted:

a. A forfeiture by the applicant, principal shareholder of the
applicant or a related person of a mining reclamation bond that
was sufficient to cover all costs of reclamation and was posted in
accordance with a permit or other approval for a mining operation
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted.

b. A felony conviction of the applicant, a related person or an
officer or director of the applicant for a violation of a law for the
protection of the natural environment arising out of the operation
of a mining site in the United States.

c. The bankruptcy or dissolution of the applicant or a related
person that resulted in the failure to reclaim a mining site in the
United States in violation of a state or federal law.
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d. The permanent revocation of a mining permit or other min-
ing approval issued to the applicant or a related person if the per-
mit or other mining approval was revoked because of a failure to
reclaim a mining site in the United States in violation of state or
federal law.

2. The applicant shall specify the name and address of the per-
son involved in and the date and location of each occurrence
described in subd. 1.

(f) Information relating to whether unsuitability may exist for
surface mining to the extent not fully considered under s. 293.45.

(g) A description of any land contiguous to the proposed min-
ing site which he or she owns, leases or has an option to purchase
or lease.

(h)
requires.

(3) (a) A reclamation plan shall accompany all applications
for mining permits. If it is physically or economically impractica-
ble or environmentally or socially undesirable for the reclamation
process to return the affected area to its original state, the plan
shall set forth the reasons therefor and shall discuss alternative
conditions and uses to which the affected area can be put.

(b) The reclamation plan shall specify how the applicant
intends to accomplish, to the fullest extent possible, compliance
with the minimum standards under s. 293.13 (2) (c).

(4) (a) The department shall require an applicant for a mining
permit, amended mining permit or change in either the mining or
reclamation plan to furnish, as part of the mining permit applica-
tion, an itemized statement showing the applicant’s estimation of
the cost to the state of reclamation. The department may, at the
applicant’s expense, contract with an independent person to esti-
mate the cost to the state of reclamation if it has reason to believe
that the applicant’s estimated cost of reclamation may not be accu-
rate.

(b) If the department finds that the anticipated life and total
area of a mineral deposit are of sufficient magnitude that reclama-
tion of the mining site consistent with this chapter requires a com-
prehensive plan for the entire affected area, it shall require an
operator to submit with the application for a mining permit,
amended mining site or change in mining or reclamation plan, a
comprehensive long—term plan showing, in detail satisfactory to
the department, the manner, location and time for reclamation of
the entire area of contiguous land which will be affected by mining
and which is owned, leased or under option for purchase or lease
by the operator at the time of application. Where a mineral deposit
lies on or under the lands of more than one operator, the depart-
ment shall require the operators to submit mutually consistent
comprehensive plans.

History: 1995 a. 227 s. 770, 772, 774, 775, 776, 994; 1997 a. 169.
Cross Reference: See also s. NR 182.17, Wis. adm. code.

All staff work necessary to determine whether mining permit should be granted,
including evaluation of other environmental requirements, must be included in fee
under s. 144.85 (2) (a) [now s. 293.37 (5)]. 76 Atty. Gen. 150.

Such other pertinent information as the department

293.39 Environmental impact statement. (1) The
department shall prepare an environmental impact statement for
every mining permit under s. 293.49. In preparing the environ-
mental impact statement, the department shall comply with sub.
(2) and s. 1.11 (2).

(2) A statement prepared under sub. (1) shall include a
description of the significant long—term and short—term impacts,
including impacts after the mining has ended, on all of the follow-
ing:

(a) Tourism.

(b) Employment.

(¢) Schools and medical care facilities.

(d) Private and public social services.

(e) The tax base.

(f) The local economy.

(g) Other significant factors.

(3) To the extent that an environmental impact statement on a
prospecting permit application under s. 293.35, if prepared, fully
considered unsuitability of the prospecting site for surface mining
by virtue of unique features of the land as enumerated in s. 293.01
(28), that portion of the previous impact statement may be adopted
in the impact statement on the mining permit application.

History: 1991 a. 259; 1995 a. 227 s. 780, 782; Stats. 1995 s. 293.39.

293.41 Local agreements. (1) A county, town, village, city
or tribal government that requires an operator to obtain an
approval or permit under a zoning or land use ordinance and a
county, town, village or city in which any portion of a proposed
mining site is located may, individually or in conjunction with
other counties, towns, villages, cities, or tribal governments, enter
into one or more agreements with an operator for the development
of a mining operation.

(2) An agreement under sub. (1) shall include all of the follow-
ing:

(a) A legal description of the land subject to the agreement and
the names of its legal and equitable owners.

(b) The duration of the agreement.

(c) The uses permitted on the land.

(d) A description of any conditions, terms, restrictions or other
requirements determined to be necessary by the county, town, vil-
lage, city or tribal government for the public health, safety or wel-
fare of its residents.

(e) A description of any obligation undertaken by the county,
town, village, city or tribal government to enable the development
to proceed.

(f) The applicability or nonapplicability of county, town, vil-
lage, city or tribal ordinances, approvals or resolutions.

(g) A provision for the amendment of the agreement.

(h) Other provisions deemed reasonable and necessary by the
parties to the agreement.

(3) A county, town, village, city or tribal government may
authorize the local impact committee appointed under s. 293.33
to negotiate an agreement under this section, but the agreement
may not take effect until approved by the county, town, village,
city or tribal government in accordance with sub. (4).

(4) The county, town, village, city or tribal government shall
hold a public hearing on an agreement under sub. (1) before its
adoption. Notice of the hearing shall be provided as a class 2
notice, under ch. 985. After the public hearing, the governing
body of each county, town, village, city or tribal government
which is to be a party to the agreement must approve the agree-
ment in a public meeting of the governing body.

(5) A state agency shall assist a county, town, village, city or
tribal government in enforcing those provisions of a local agree-
ment that are within the expertise of the state agency.

History: 1987 a. 399; 1991 a. 259; 1995 a. 227 s. 763; Stats. 1995 5. 293.41.

This section is an express delegation to towns of the power to enter into local agree-
ments with mining companies, creating an exemption to general zoning statutes.
When a town negotiates under this section, it has only local zoning permits and
approvals to give the mining company in exchange for the mining company address-
ing its land-use concerns. Nicolet Minerals Company v. Town of Nashville, 2002 WI
App 50, 250 Wis. 2d 831, 641 N.W.2d 497.

293.43 Hearings on permit applications. (1) ArpLiCA-
BILITY. This section, and ch. 227 where it is not inconsistent, shall
govern all hearings on applications for prospecting or mining per-
mits.

(1m) Scope. (a) The hearing on the prospecting or mining
permit shall cover the application and any statements prepared
under s. 1.11 and, to the fullest extent possible, all other applica-
tions for approvals, licenses and permits issued by the department.
The department shall inform the applicant as to the timely applica-
tion date for all approvals, licenses and permits issued by the
department, so as to facilitate the consideration of all other matters
at the hearing on the prospecting or mining permits.

(b) Except as provided in this paragraph, for all department
issued approvals, licenses and permits relating to prospecting or
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mining including solid waste feasibility report approvals and per-
mits related to air and water, to be issued after April 30, 1980, the
notice, hearing and comment provisions, if any, and the time for
issuance of decisions, shall be controlled by this section and ss.
293.45 and 293.49. If an applicant fails to make application for
an approval, license or permit for an activity incidental to pros-
pecting or mining in time for notice under this section to be pro-
vided, the notice and comment requirements, if any, shall be con-
trolled by the specific statutory provisions with respect to that
application. If notice under those specific statutory notice
requirements can be given for consideration of the approval,
license or permit at the hearing under this section, the application
shall be considered at that hearing; otherwise, the specific statu-
tory hearing provisions, if any, with respect to that application
shall control. The substantive requirements for the issuance of
any approval, permit or license incidental to prospecting or min-
ing are not affected by the fact that a hearing on the approval, per-
mit or license is conducted as part of a hearing under this section.

(2) LocatioN. The hearing shall be held in the county where
the prospecting or mining site, or the largest portion of the pros-
pecting or mining site, is located, but may subsequently be
adjourned to other locations.

(3) TIMING OF NOTICE AND OF HEARING; GIVING OF NOTICE. (a)
If it is determined that a statement under s. 1.11 is not required, the
hearing shall be scheduled for a date not less than 60 days nor
more than 90 days after the announcement of that determination,
and the scheduling and providing of notice shall be completed not
later than 10 days following the announcement. Notice of the
hearing shall be given by mailing a copy of the notice to any
known state agency required to issue a permit for the proposed
operation, to the regional planning commission for the affected
area, to the county, city, village and town within which any part
of the affected area lies, to all persons who have requested this
notification and, if applicable, to all persons specified under par.
(b) 3. and s. 281.35 (5) (b) and (6) (f). Written comments may be
submitted to the department within 30 days of the date of notice.

(b) Ifit is determined that a statement under s. 1.11 is required,
or if an environmental impact statement is required under s.
293.39, the department shall hold at least one informational meet-
ing regarding the preliminary environmental report within 60
days of its issuance. The meeting shall be held not sooner than 30
days nor later than 60 days after the issuance of the report. The
scheduling and providing of notice of the meeting shall be com-
pleted not later than 10 days following the issuance of the prelimi-
nary environmental report. A hearing referred to under sub. (1m)
shall be scheduled for a date not less than 120 days nor more than
180 days after the issuance of the environmental impact state-
ment. The scheduling and providing of notice of the hearing shall
be completed within 30 days from the date of issuance of the envi-
ronmental impact statement. The providing of notice shall be
accomplished by:

1. Mailing a copy of the notice to all known departments and
agencies required to grant any permit necessary for the proposed
operation, to any regional planning commission within which the
affected area lies, to the governing bodies of all towns, villages,
cities and counties within which any part of the proposed pros-
pecting or mining site lies, to the governing bodies of any towns,
villages or cities contiguous to any town, village or city within
which any part of the proposed prospecting or mining site lies and
to any interested persons who have requested such notification.

2. Publication of a class 2 notice, under ch. 985, utilizing a dis-
play advertising format, in the weekly newspaper published in the
closest geographic proximity to the proposed prospecting or min-
ing site, in the newspaper having the largest circulation in the
county within which the proposed site lies and in those newspa-
pers published in counties contiguous to the county within which
the proposed site lies which have a substantial circulation in the
area of, or adjacent to, the proposed prospecting or mining site.

3. Mailing a copy of the notice to the U.S. environmental
protection agency, U.S. army corps of engineers and other states

potentially affected by the proposed discharge if a water discharge
permit under ch. 283 is to be considered at the hearing under this
section and to the U.S. environmental protection agency and
appropriate agencies in other states which may be affected if an
air pollution control permit under ch. 285 is to be considered at the
hearing under this section.

(c) Written comments may be submitted by any governmental
agency within 80 days of the date of issuance of the statement
under par. (b). Individual persons may submit written comments
within 120 days of the date of issuance of the statement. The last
day for receipt of comments shall be specified by the department
in all notices.

(4) PARTICIPATION BY LOCAL GOVERNMENTS. Any county,
town, village or city receiving notice of the filing of an application
in the manner provided under sub. (3) (a) or (b) shall refer the
application and reclamation plan to a committee established under
s. 293.33 (1) or (2), if any, for review and comment. Such coun-
ties, towns, villages or cities may participate as a party in the hear-
ing on the application and may make recommendations on the rec-
lamation plan and future use of the project site.

(5) HEARING PROCEDURE. (a) At the opening of the hearing,
the hearing examiner shall advise all persons present of their right
to express their views either orally or in writing, under oath or
otherwise, and of the legal effect of each form of testimony. All
interested persons, at the hearing or at a time set prior to the hear-
ing, shall be given an opportunity, subject to reasonable limita-
tions on the presentation of repetitious or irrelevant material, to
express their views on any aspect of the matters under consider-
ation. The presentation of these views need not be under oath nor
subject to cross—examination. A written record of unsworn testi-
mony shall be made.

(b) Persons who wish to participate as parties shall file a writ-
ten notice with the hearing examiner setting forth their interest at
least 30 days prior to the scheduled time of the hearing or prior to
the scheduled time of any prehearing conference, whichever is
carlier, unless good cause is shown.

(c) The record shall consist of the contested case portion of the
proceeding. Views given under par. (a) and all written comments
submitted from any source shall be placed in the file of the pro-
ceeding and shall be given appropriate probative value by the
hearing examiner or decisionmaker.

(d) Hearings conducted under this section may be continued
for just cause.

(e) If evidence of conformance with applicable zoning ordi-
nances as required by s. 293.49 (1) (a) 6. is not presented by the
time testimony is completed, the department shall close the record
and continue the hearing. The duration of the continuance of the
hearing shall be specified by the department at the time the contin-
uance begins, after first requesting the applicant to state the antici-
pated time at which the evidence will be provided. The continu-
ance may be extended by the department prior to its expiration
upon notice to all parties if good cause is shown.

(f) Each approval or denial of a license or permit considered
at the hearing under this section shall be made in findings of fact,
conclusions of law and an order setting forth reasons with clarity
and in detail.

History: 1977 c.421; 1979 c. 221, 355; 1985 a. 60; 1991 a. 259; 1995 a. 227 ss.
759, 760, 762, 994; Stats. 1995 s. 293.43.
Cross Reference: See also ch. NR 182, Wis. adm. code.

293.45 Prospecting; department grant or denial of per-
mit. (1) The department shall issue a prospecting permit under
this section to an applicant within 60 days following the date of the
completion of the hearing record if, on the basis of the application,
the department’s investigation and hearing and any written com-
ments, it finds that the site is not unsuitable for prospecting or,
absent a certification under s. 293.35 (1), surface mining, the
department has approved the prospecting plan and the reclama-
tion plan complies with ss. 293.13 (2) and 293.35 (2) and (3) and
rules promulgated under ss. 293.13 (2) and 293.35 (2) and (3).
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The department may modify any part of the application or recla-
mation plan and approve it as modified. Except as otherwise pro-
vided in this chapter, prospecting permits shall be valid for the life
of the project, unless canceled under s. 293.83 (1) or (3) or 293.85
or revoked under s. 293.87 (2) or (3).

(2) The department shall deny a prospecting permit within 60
days following the date of the completion of the hearing record if
it finds that the site is unsuitable for prospecting or, absent certifi-
cation under s. 293.35 (1), surface mining, or the reclamation plan,
including the bond, does not comply with ss. 293.13 (2) and
293.35 (2) and (3) and rules promulgated under ss. 293.13 (2) and
293.35 (2) and (3) or that the applicant is in violation of this chap-
ter or any rules adopted under this chapter. If the applicant has pre-
viously failed and continues to fail to comply with this chapter, or
if the applicant has within the previous 20 years forfeited any bond
posted in accordance with prospecting or mining activities in this
state, unless by mutual agreement with the state, the department
may not issue a prospecting permit. The department may not issue
a prospecting permit if it finds that any officer, director or manager
of the applicant has, while employed by the applicant, the appli-
cant’s parent corporation, any of the applicant’s principal share-
holders or members, or any of the applicant’s subsidiaries or affili-
ates, in which the applicant owns more than a 40% interest, within
the previous 20 years forfeited any bond posted in accordance
with prospecting or mining activities in this state unless by mutual
agreement with the state. In this subsection, “forfeited any bond”
means the forfeiture of any performance security occasioned by
noncompliance with any prospecting or mining laws or imple-
menting rules. If an application for a prospecting permit is denied,
the department, within 30 days from the date of application denial,
shall furnish to the applicant in writing the reasons for the denial.

(3) The department, in granting a permit under this section,
shall require the permit holder to perform adequate monitoring of
environmental changes during the course of the permitted activity
and for such additional period of time as is necessary to satisfacto-
rily complete reclamation and completely release the permit
holder from any bonds required.

History: 1977 c. 421; 1981 c. 87; 1995 a. 227 ss. 753, 766, 994; 1999 a. 186.
Cross Reference: See also ch. NR 182, Wis. adm. code.

293.47 Prospecting data. (1) DerINITIONS. In this section:

(a) “Economic information” means financial and economic
projections for any potential mining of an ore body including esti-
mates of capital costs, predicted expenses, price forecasts and
metallurgical recovery estimates.

(b) “Geologic information” means information concerning
descriptions of an ore body, descriptions of reserves, tonnages and
grades of ore, descriptions of a drill core or bulk sample including
analysis, descriptions of drill hole depths, distances and similar
information related to the ore body.

(c) “Prospecting data” means data, records and other informa-
tion furnished to or obtained by the department in connection with
the application for a prospecting permit.

(2) PROSPECTING DATA IN GENERAL. Except as provided under
sub. (3), prospecting data are public records subject to subch. 11
of ch. 19.

(3) CONFIDENTIAL PROSPECTING DATA. (&) Request for confi-
dential status. An applicant for a prospecting permit may request
confidential status for any prospecting data.

(b) Confidential status. The department shall grant confiden-
tial status to prospecting data if the applicant makes a request and
if the prospecting data relates to economic information or geo-
logic information or is entitled to confidential status under rules

promulgated by the department.

History: 1973 c. 318; 1979 c. 221; 1981 c. 86; 1981 c. 335 s. 26; 1995 a. 227 s.
795; Stats. 1995 s. 293.47.

293.49 Mining; department grant or denial of permit.
(1) (a) Except as provided in sub. (2) and s. 293.50 and except
with respect to property specified in s. 41.41 (11), within 90 days

of the completion of the public hearing record, the department
shall issue the mining permit if it finds:

1. The mining plan and reclamation plan are reasonably cer-
tain to result in reclamation of the mining site consistent with this
chapter and any rules adopted under this chapter and the depart-
ment has approved the mining plan.

2. The proposed operation will comply with all applicable air,
groundwater, surface water and solid and hazardous waste man-
agement laws and rules of the department.

3. In the case of a surface mine, the site is not unsuitable for
mining. The preliminary determination that a site was not unsuit-
able for mining under s. 293.45 may not be conclusive in the deter-
mination of the site’s suitability for mining under this section.
However, at the hearing held under this section and s. 293.43, tes-
timony and evidence submitted at the prospecting permit proceed-
ing relevant to the issue of suitability of the proposed mining site
for surface mining may be adopted, subject to the opportunity for
cross—examination and rebuttal, if not unduly repetitious.

4. The proposed mine will not endanger public health, safety
or welfare.

5. The proposed mine will result in a net positive economic
impact in the area reasonably expected to be most impacted by the
activity.

6. The proposed mining operation conforms with all applica-
ble zoning ordinances.

(b) Each approval or denial shall be made in findings of fact,
conclusions of law and an order setting forth reasons with clarity
and in detail. The department may modify the operator’s pro-
posed mining or reclamation plans in order to meet the require-
ments of this chapter, and, as modified, grant its approval.

(2) Within 90 days of the completion of the public hearing
record, the department shall deny the mining permit if it finds any
of the following:

(a) That the site is unsuitable for surface mining, if the applica-
tion is for a proposed surface mine.

(b) That the applicant has violated and continues to fail to com-
ply with this chapter or any rule adopted under this chapter.

(c) That the applicant, principal shareholder of the applicant
or a related person has within 10 years before the application is
submitted forfeited a mining reclamation bond that was posted in
accordance with a permit or other approval for a mining operation
in the United States, unless the forfeiture was by agreement with
the entity for whose benefit the bond was posted and the amount
of the bond was sufficient to cover all costs of reclamation.

(d) That the applicant, a related person or an officer or director
of the applicant has, within 10 years before the application is sub-
mitted, been convicted of more than one felony for violations of
laws for the protection of the natural environment arising out of
the operation of a mining site in the United States, unless one of
the following applies:

1. The person convicted has been pardoned for all of the felo-
nies.

2. The person convicted is a related person or an officer or
director of the applicant with whom the applicant terminates its
relationship.

3. The applicant included in its permit application under s.
293.37 (1) a plan to prevent the occurrence in this state of events
similar to the events that directly resulted in the convictions.

(e) That the applicant or a related person has, within 10 years
before the application is submitted, declared bankruptcy or under-
gone dissolution that resulted in the failure to reclaim a mining site
in the United States in violation of a state or federal law and that
failure has not been remedied and is not being remedied.

(f) That, within 10 years before the application is submitted,
a mining permit or other mining approval issued to the applicant
or a related person was permanently revoked because of a failure
to reclaim a mining site in the United States in violation of state
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or federal law and that failure has not been and is not being reme-
died.

(3) The department may not deny a mining permit under sub.
(2) (c) to () if the person subject to the convictions, forfeiture, per-
manent revocation, bankruptcy or dissolution is a related person
but the applicant shows that the person was not the parent corpora-
tion of the applicant, a person that holds more than a 30% owner-
ship in the applicant, or a subsidiary or affiliate of the applicant in
which the applicant holds more than a 30% interest at the time of
the convictions, forfeiture, permanent revocation, bankruptcy or
dissolution.

(4) The prior issuance of a prospecting permit under s. 293.45
for all or part of a site shall, in and of itself, be given no weight in
the decision to grant or deny a mining permit under this section,
and the department must find, in any order granting, or granting
with conditions, a mining permit that no weight was given in the
decision to the prior issuance of a prospecting permit. However,
to the extent that testimony and evidence submitted at the pros-
pecting permit proceedings is relevant to the issue of whether to
grant or deny a mining permit, the testimony and evidence may be
adopted in the mining permit proceedings, subject to the opportu-
nity for cross—examination and rebuttal to the extent that the testi-
mony and evidence are not unduly repetitious.

(5) The department shall send its statement, together with a
copy of its rules and finding as to whether the applicant has other-
wise satisfied the requirements of this chapter, to the applicant and
to the other parties.

(6) Except as otherwise provided in ss. 293.53 (2), 293.55 to
293.59, 293.63, 293.81 and 293.83, mining permits shall be valid
for the life of the project unless canceled under s. 293.83 (1) or (3)
or 293.85 or revoked under s. 293.87 (2) or (3).

(7) The department, in granting a permit under this section,
shall require the permit holder to perform adequate monitoring of
environmental changes during the course of the permitted activity
and for such additional period of time as is necessary to satisfacto-
rily complete reclamation and completely release the permit
holder from any bonds required.

(8) No operator may engage a general contractor or affiliate to
operate a mining site if the general contractor or affiliate has been
convicted of more than one felony for violation of a law for the
protection of the natural environment arising out of the operation
of a mining site in the United States within 10 years before the
issuance of the operator’s permit, unless the general contractor or
affiliate receives the department’s approval of a plan to prevent the
occurrence in this state of events similar to the events that directly
resulted in the convictions.

History: 1995 a.227s. 771,773,777, 778,779, 994; 1997 a. 171.
Cross Reference: See also ch. NR 182, Wis. adm. code.

293.50 Moratorium on issuance of permits for mining
of sulfide ore bodies. (1) In this section:

(a) “Pollution” means degradation that results in any violation
of any environmental law as determined by an administrative pro-
ceeding, civil action, criminal action or other legal proceeding.
For the purpose of this paragraph, issuance of an order or accep-
tance of an agreement requiring corrective action or a stipulated
fine, forfeiture or other penalty is considered a determination of
a violation, regardless of whether there is a finding or admission
of liability.

(b) “Sulfide ore body” means a mineral deposit in which met-
als are mixed with sulfide minerals.

(2) Beginning on May 7, 1998, the department may not issue
a permit under s. 293.49 for the mining of a sulfide ore body until
all of the following conditions are satisfied:

(a) The department determines, based on information pro-
vided by an applicant for a permit under s. 293.49 and verified by
the department, that a mining operation has operated in a sulfide
ore body which, together with the host rock, has a net acid generat-
ing potential in the United States or Canada for at least 10 years
without the pollution of groundwater or surface water from acid

drainage at the tailings site or at the mine site or from the release
of heavy metals.

(b) The department determines, based on information pro-
vided by an applicant for a permit under s. 293.49 and verified by
the department, that a mining operation that operated in a sulfide
ore body which, together with the host rock, has a net acid generat-
ing potential in the United States or Canada has been closed for at
least 10 years without the pollution of groundwater or surface
water from acid drainage at the tailings site or at the mine site or
from the release of heavy metals.

(2m) (a) The department may not base its determination
under sub. (2) (a) or (b) on any mining operation that has been
listed on the national priorities list under 42 USC 9605 (a) (8) (B)
or any mining operation for which the operator is no longer in
business and has no successor that may be liable for any contami-
nation from the mining operation and for which there are no other
persons that may be liable for any contamination from the mining
operation.

(b) The department may not base its determination under sub.
(2) (a) or (b) on a mining operation unless the department deter-
mines, based on relevant data from groundwater or surface water
monitoring, that the mining operation has not caused significant
environmental pollution, as defined in s. 293.01 (4), from acid
drainage at the tailings site or at the mine site or from the release
of heavy metals.

(3) This section applies without regard to the date of submis-
sion of the permit application.
History: 1997 a. 171.

293.51 Bonds. (1) Upon notification that an application for
a prospecting or mining permit has been approved by the depart-
ment but prior to commencing prospecting or mining, the operator
shall file with the department a bond conditioned on faithful per-
formance of all of the requirements of this chapter and all rules
adopted by the department under this chapter. The bond shall be
furnished by a surety company licensed to do business in this state.
In lieu of a bond, the operator may deposit cash, certificates of
deposit or government securities with the department. Interest
received on certificates of deposit and government securities shall
be paid to the operator. The amount of the bond or other security
required shall be equal to the estimated cost to the state of fulfilling
the reclamation plan, in relation to that portion of the site that will
be disturbed by the end of the following year. The estimated cost
of reclamation of each prospecting or mining site shall be deter-
mined by the department on the basis of relevant factors including,
but not limited to, expected changes in the price index, topography
of the site, methods being employed, depth and composition of
overburden and depth of mineral deposit being mined.

(2) The applicant shall submit a certificate of insurance certi-
fying that the applicant has in force a liability insurance policy
issued by an insurer authorized to do business in this state, or in
licu of a certificate of insurance evidence that the applicant has
satisfied state or federal self—insurance requirements, covering all
mining operations of the applicant in this state and affording per-
sonal injury and property damage protection in a total amount
deemed adequate by the department but not less than $50,000.

(3) Upon approval of the operator’s bond, mining application
and certificate of insurance, the department shall issue written
authorization to commence mining at the permitted mining site in
accordance with the approved mining and reclamation plans.

(4) Any operator who obtains mining permits from the depart-
ment for 2 or more mining sites may elect, at the time the 2nd or
any subsequent site is approved, to post a single bond in lieu of
separate bonds on each site. Any single bond so posted shall be
in an amount equal to the estimated cost to the state determined
under sub. (1) of reclaiming all sites the operator has under mining
permits. When an operator elects to post a single bond in lieu of
separate bonds previously posted on individual sites, the separate
bonds may not be released until the new bond has been accepted
by the department.
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(6) Any person who is engaged in mining on July 3, 1974 need
not file a bond or deposit cash, certificates of deposits or govern-
ment securities with the department under this section to obtain
the written authorization to commence mining under sub. (3).

History: 1973 c. 318; 1977 ¢. 421; 1979 ¢. 102 s. 236 (3); 1979 c. 176; 1995 a.
227 ss. 784, 994; Stats. 1995 s. 293.51.

293.53 Review of permits; periodic reports. (1) (a)
Eighteen months after the issuance of a prospecting permit, and
annually thereafter until prospecting ceases, the department shall
review the permit, reclamation plan and bond to ascertain ade-
quacy, compliance with state or federal laws enacted after the
issuance of the permit and technological currency. If the depart-
ment after review determines that the plan should be modified or
the bond amount changed, it shall notify the permit holder of the
necessary modifications or changes. If the permit holder does not
request a hearing within 30 days, the modifications or changes
shall be deemed accepted.

(b) If the permit holder desires to modify the permit, an
amended application shall be submitted to the department, which
shall process the amendment as if it were an original application
if the proposed modification substantially broadens or changes
the scope of the original prospecting proposal.

(c) To the extent that testimony and evidence submitted at the
original prospecting permit proceedings or from previous modifi-
cation hearings is relevant to the issues of modification or granting
or denial of the amendment, it may be adopted in the subsequent
proceedings, subject to the opportunity for cross—examination
and rebuttal, if not unduly repetitious.

(2) (a) The operator shall furnish the department with a report
for each mining site every 12 months after issuance of the permit,
within 30 days after completion of all mining at the mining site
and within 30 days after completion of the mining plan and of the
reclamation plan. The reports shall include, in addition to such
other information as the department requires, such information
and maps as the department deems necessary to evaluate the
extent of mining and the reclamation accomplished during the
previous calendar year.

(b) Annually, the department shall review the mining and rec-
lamation plans and bonds, using the procedure specified under
sub. (1).

(c) The department shall cancel the mining permit held by any
operator who fails and refuses to submit reports required under
this subsection.

History: 1995 a. 227 s.767; 1995 a. 227 ss. 791, 994.

293.55 Maodifications. (1) (a) 4pplication. An operator at
any time may apply for amendment or cancellation of a mining
permit or for a change in the mining or reclamation plans for any
mining operation which the operator owns or leases. The operator
shall submit any application for the amendment, cancellation or
change on a form provided by the department and shall identify
the tract of land to be added to or removed from the permitted min-
ing site or to be affected by a change in the mining or reclamation
plans.

(b) Procedure. The department shall process the application
for an increase or decrease in the area of a mining site or for a sub-
stantial change in the mining or reclamation plans in the same
manner as an original application for a mining permit except as
provided under par. (d).

(¢) Substantial changes. The department shall determine if
any change in the mining or reclamation plans is substantial and
provide notice of its determination in the same manner as speci-
fied under s. 293.43 (3) (b) 1. to 3.

(d) Notice. The department shall provide notice of any modifi-
cation which involves an increase or decrease in the area of a min-
ing site or a substantial change in the mining or reclamation plan
in the same manner as an original application for a mining permit
under s. 293.43 (3). If 5 or more interested persons do not request
a hearing in writing within 30 days of notice, no hearing is

required on the modification. The notice shall include a statement
to this effect.

(e) Hearing. If a hearing is held, testimony and exhibits from
the hearing on either the original applications for a mining permit
or from previous modification hearings which are relevant to the
instant modification may be adopted, subject to cross—examina-
tion and rebuttal if not unduly repetitious.

(f) Removal. If the application is to cancel any or all of the
unmined part of a mining site, the department shall ascertain, by
inspection, if mining has occurred on the land. If the department
finds that no mining has occurred, the department shall order
release of the bond or the security posted on the land being
removed from the permitted mining site and cancel or amend the
operator’s written authorization to conduct mining on the mining
site. No land where mining has occurred may be removed from
a permitted mining site or released from bond or security under
this subsection, unless reclamation has been completed to the sat-
isfaction of the department.

(2) If the department finds that because of changing condi-
tions, including but not limited to changes in reclamation costs,
reclamation technology, minimum standards under ss. 293.13 and
293.15 (1) to (12) or governmental land use plans, the reclamation
plan for a mining site is no longer sufficient to reasonably provide
for reclamation of the project site consistent with this chapter and
any rules adopted under this chapter, it shall require the applicant
to submit amended mining and reclamation plans which shall be
processed in the same manner as an application for an original
mining permit. The applicant shall be deemed to hold a temporary
mining permit which shall be effective until the amended mining
permit is issued or denied. The department shall review the min-
ing and reclamation plans annually after the date of the mining
permit issuance or previous review under this section.

History: 1995 a. 227 ss. 785, 787.

293.57 Successors. When one operator succeeds to the
interest of another in an uncompleted mining operation by sale,
assignment, lease or otherwise, the department shall release the
first operator from the duties imposed upon the first operator by
this chapter as to such operation if:

(1) Both operators have complied with the requirements of
this chapter; and

(2) The successor operator discloses whether it has forfeited
any performance security because of noncompliance with any
prospecting or mining laws within the previous 20 years, posts any
bond required under s. 293.51 and assumes all responsibilities of
all applicable permits, licenses and approvals granted to the pre-
decessor operator.

History: 1995 a. 227 s. 786.

293.59 Cessation of mining or reclamation. Ifthereisa
cessation of mining or reclamation which is not set forth in either
the mining plan or the reclamation plan, the operator shall so
notify the department within 48 hours and shall commence stabi-
lization of the mining site according to rules established by the
department. If the department determines after hearing that stabi-
lization of the mining site is inadequate to protect the environ-
ment, the department shall order the operator to commence addi-
tional measures to protect the environment, including, if the
cessation is reasonably anticipated to extend for a protracted
period of time, reclamation according to the reclamation plan or
part of the reclamation plan. Usual and regular shutdown of
operations on weekends, for maintenance or repair of equipment
or facilities or for other customary reasons shall not constitute a
cessation of mining.
History: 1977 c. 421; 1995 a. 227 s. 788, Stats. 1995 s. 293.59.

293.61 Determination of abandonment of mining.
(1) Except as provided under sub. (2), abandonment of mining
occurs if there is a cessation of mining, not set forth in an opera-
tor’s mining or reclamation plans or by any other sufficient written
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or constructive notice, extending for more than 6 consecutive
months.

(2) Abandonment of mining does not occur:

(a) If the cessation of mining is due either to labor strikes or
to such unforeseen developments as adverse market conditions, as
determined by the department;

(b) If the cessation of mining does not continue beyond the
time period specified by the department. The time limit specified
by the department may not exceed 5 years for a mining operation
for which a permit is issued under s. 293.49 on or after
May 19, 1984. The time limit specified by the department may
not exceed 10 years for a mining operation for which a permit is
issued under s. 293.49 before May 19, 1984;

(c) If the site is maintained in an environmentally stable man-
ner, as determined by the department, during the cessation of min-
ing; and

(d) If the reclamation of the site continues according to the rec-
lamation plan during the cessation of mining to the extent pos-
sible.

History: 1983 a. 517 s. 1,2; 1995 a. 227 s. 743; Stats. 1995 s. 293.61.

293.63 Certificate of completion, partial completion
and bond release. (1) Upon the petition of the operator, but
not less than 4 years after notification to the department by the
operator of the completion of the reclamation plan, if the depart-
ment finds after conducting a hearing that the operator has com-
pleted reclamation for any portion of the mining site in accordance
with the reclamation plan and this chapter, the department shall
issue a certificate of completion setting forth a description of the
area reclaimed and a statement that the operator has fulfilled its
duties under the reclamation plan as to that area.

(2) Upon the issuance of any certificate of completion under
sub. (1) for any portion of the mining site, but not for the entire
mining site, the department shall allow the operator to reduce the
amount of the bond to an amount which shall equal the estimated
cost of reclamation of the portion of the mining site which is dis-
turbed or for which reclamation has been completed but no certifi-
cate of completion has been issued.

(3) Upon issuance of a certificate or certificates of completion
of reclamation for the entire mining site, the department shall
require that the operator maintain a bond equal to at least 10% of
the cost to the state of reclamation of the entire mining site if min-
ing of the site was wholly underground, and at least 20% of the
cost to the state of reclamation of the entire mining site if any sur-
face mining was conducted. Where the mining site in the mining
plan is less than 10 acres, the department may release the bond
after issuance of the certificate under sub. (1).

(4) After 20 years after the issuance of a certificate or certifi-
cates of completion for the entire mining site, the department shall
release the bond if the department finds that the reclamation plan
has been complied with.

(5) The department shall, by rule, establish a procedure for
release of reclamation bonds for prospecting sites similar to subs.
(1) to (4), but with shorter time periods.

History: 1973 c. 318; 1977 c. 421; 1995 a. 227 s. 792; Stats. 1995 s. 293.63.

293.65 Diversion of surface waters; withdrawal of
groundwater; damage claims. (1) Scope. This section gov-
erns the withdrawal or diversion of groundwaters or surface
waters by persons engaged in prospecting or mining. Discharges
of waters are subject to ch. 283, construction of necessary dams
or other structures is subject to chs. 30 and 31 and construction of
wells is subject to ch. 280, to the extent applicable.

(2) DIVERSION OF SURFACE WATER; PERMIT REQUIRED. (a) Any
person intending to divert surface waters for prospecting or min-
ing shall apply to the department for a permit. The forms and pro-
cedures used under s. 30.18 apply to the extent practicable.

(b) The department, upon receipt of an application for a permit,
shall determine the minimum stream flow or lake level necessary
to protect public rights, the minimum flow or level necessary to

protect the rights of affected riparians, the point downstream
beyond which riparian rights are not likely to be injured by the
proposed diversion and the amount of surplus water, as defined in
s. 30.01 (6d), if any, at the point of the proposed diversion.

(c) At the hearing on the permit application, the department
shall take testimony on:

1. The public rights in the lake or stream and the related envi-
ronment which may be injured by the proposed diversion;

2. The public benefits provided by increased employment,
economic activity and tax revenues from the mining operation;

3. The direct and indirect social and economic costs and bene-
fits of the proposed mining operation;

4. Whether the proposed withdrawal will consume nonsur-
plus water;

5. The rights of competing users of such water resources; and

6. Any other issues identified by the department as relevant
to the decision of whether to issue or deny a permit.

(d) Within 30 days after hearing, the department shall issue or
deny a permit. The following standards shall govern the decision
of the department:

1. If injury to public rights exceeds the public benefits gener-
ated by the mining, the permit shall be denied.

2. If the proposed diversion will consume nonsurplus waters,
and will unreasonably injure rights of riparians identified by par.
(b) who are beneficially using such waters, the permit shall be
denied unless a permit is granted under par. () or all such riparians
consent to the proposed diversion.

3. In all other cases the permit shall be granted.

(e) The department may require modification of a proposed
diversion so as to avoid injury to public or riparian rights, and as
modified, may grant the permit.

(f) Water diverted in accordance with a permit issued under
this subsection may be used on nonriparian property.

(g) The department shall maintain continuing jurisdiction over
water withdrawal made according to permits issued under this
subsection and may modify such permits to prevent undue injury
to riparians who gave consent under par. (d) 2. at the time of
issuance of the permit.

(h) Hearings on applications for diversion permits under this
subsection shall be preceded by mailed notice to all parties or
affected persons and by publication in the affected area of a class
2 notice, under ch. 985. Hearings may be conducted as part of a
hearing on an application for a mining permit under s. 293.37.

(i) If a hearing on the application for a permit is conducted as
a part of a hearing under s. 293.43, the notice and hearing provi-
sions in that section supersede the notice and hearing provisions
of this subsection.

(3) WITHDRAWAL OF GROUNDWATER; DEWATERING; PERMIT
REQUIREMENTS. (a) An approval under s. 281.17 (1) is required
to withdraw groundwater or to dewater mines if the capacity and
rate of withdrawal of all wells involved in the withdrawal of
groundwater or the dewatering of mines exceeds 100,000 gallons
cach day. A permit under s. 283.31 is required to discharge pollu-
tants resulting from the dewatering of mines.

(b) The department may not issue an approval under s. 281.17
(1) if the withdrawal of groundwater for prospecting or mining
purposes or the dewatering of mines will result in the unreason-
able detriment of public or private water supplies or the unreason-
able detriment of public rights in the waters of the state. No with-
drawal of groundwater or dewatering of mines may be made to the
unreasonable detriment of public or private water supplies or the
unreasonable detriment of public rights in the waters of the state.

(4) DAMAGE cLAIMS. (a) As used in this subsection, “person”
does not include a town, village or city.

(b) A person claiming damage to the quantity or quality of his
or her private water supply caused by prospecting or mining may
file a complaint with the department and, if there is a need for an
immediate alternative source of water, with the town, village or
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city where the private water supply is located. The department
shall conduct an investigation and if the department concludes
that there is reason to believe that the prospecting or mining is
interrelated to the condition giving rise to the complaint, it shall
schedule a hearing.

(c) The town, village or city within which is located the private
water supply which is the subject of the complaint shall, upon
request, supply necessary amounts of water to replace that water
formerly obtained from the damaged private supply. Responsibil-
ity to supply water shall commence at the time the complaint is
filed and shall end at the time the decision of the department made
at the conclusion of the hearing is implemented.

(d) If the department concludes after the hearing that prospect-
ing or mining is the principal cause of the damage to the private
water supply, it shall issue an order to the operator requiring the
provision of water to the person found to be damaged in a like
quantity and quality to that previously obtained by the person and
for a period of time that the water supply, if undamaged, would be
expected to provide a beneficial use, requiring reimbursement to
the town, village or city for the cost of supplying water under par.
(c), if any, and requiring the payment of compensation for any
damages unreasonably inflicted on the person as a result of dam-
age to his or her water supply. The department shall order the pay-
ment of full compensatory damages up to $75,000 per claimant.
The department shall issue its written findings and order within 60
days after the close of the hearing. Any judgment awarded in a
subsequent action for damages to a private water supply caused
by prospecting or mining shall be reduced by any award of com-
pensatory damages previously made under this subsection for the
same injury and paid by the operator. The dollar amount under this
paragraph shall be changed annually according to the method
under s. 70.375 (6). Pending the final decision on any appeal from
an order issued under this paragraph, the operator shall provide
water as ordered by the department. The existence of the relief
under this section is not a bar to any other statutory or common law
remedy for damages.

(e) If the department concludes after the hearing that prospect-
ing or mining is not the cause of any damage, reimbursement to
the town, village or city for the costs of supplying water under par.
(c), if any, is the responsibility of the person who filed the com-
plaint.

(f) Failure of an operator to comply with an order under par.
(d) is grounds for suspension or revocation of a prospecting or
mining permit.

(g) This subsection applies to any claim for damages to a pri-
vate water supply occurring after June 3, 1978.

(5) Costs REIMBURSED. (a) Costs incurred by a town, village
or city in monitoring the effects of prospecting or mining on sur-
face water and groundwater resources, in providing water to per-
sons claiming damage to private water supplies under sub. (4) (c),
or in retaining legal counsel or technical consultants to represent
and assist the town, village or city appearing at the hearing under
sub. (4) (b) are reimbursable through the investment and local
impact fund under s. 15.435.

(b) Any costs paid to a town, village or city through the invest-
ment and local impact fund under par. (a) shall be reimbursed to
the fund by the town, village or city if the town, village or city
receives funds from any other source for the costs incurred under
par. (a).

(c) If an order under sub. (4) (d) requiring the operator to pro-
vide water or to reimburse the town, village or city for the cost of
supplying water is appealed and is not upheld, the court shall order
the cost incurred by the operator in providing water or in reimburs-
ing the town, village or city pending the final decision to be reim-
bursed from the investment and local impact fund under s. 15.435.

History: 1977 c. 420; 1979 c. 221; 1981 c. 86 ss. 38 to 54, 64; Stats. 1981 s.
144.855; 1985 a. 60 s. 24; 1987 a. 374; 1993 a. 16; 1995 a. 227 s. 783; Stats. 1995
s. 293.65.

SUBCHAPTER V

GENERAL PROVISIONS; ENFORCEMENT

293.81 Exploring, prospecting and mining without
authorization. Any person who engages in exploration without
a license shall forfeit not less than $100 nor more than $1,000 for
each parcel as defined under s. 293.21 (1) (b) on which unlicensed
exploration took place. Any person who authorizes or engages in
prospecting without a prospecting permit or any operator who
authorizes or engages in mining without a mining permit and writ-
ten authorization to mine under s. 293.51 (3) shall forfeit all profits
obtained from such illegal activities and not more than $10,000 for
each day during which the mine was in operation. The operator
shall be liable to the department for the full cost of reclaiming the
affected area of land and any damages caused by the mining
operation. Each day’s violation of this section shall be deemed a
separate offense. If the violator is a corporation, limited liability
company, partnership or association, any officer, director, mem-
ber, manager or partner who knowingly authorizes, supervises or
contracts for exploration, prospecting or mining shall also be sub-
ject to the penalties of this section.

History: 1973 c. 318; 1977 c. 421; 1993 a. 112; 1995 a. 227 s. 789; Stats. 1995
s.293.81.

293.83 Mining and reclamation; orders. (1) (a) Viola-
tions, order or other action required. If the department finds a
violation of law or any unapproved deviation from the mining or
reclamation plan at a mining site under a mining permit:

1. The department shall issue an order requiring the operator
to comply with the statute, rule or plan within a specified time;

2. The department shall require the alleged violator to appear
before the department for a hearing and answer the charges com-
plained of; or

3. The department shall request the department of justice to
initiate action under s. 293.87.

(b) Effective dates of orders. Any order issued under par. (a)
1. following a hearing takes effect immediately. Any other order
takes effect 10 days after the date the order is served unless the per-
son named in the order requests in writing a hearing before the
department within the 10—day period.

(c) Hearing on orders. If no hearing on an order issued under
par. (a) 1. was held and if the department receives a request for a
hearing within 10 days after the date the order is served, the
department shall provide due notice and hold a hearing.

(d) Enforcement of orders. The department shall cancel the
mining permit for a mining site held by an operator who fails to
comply with an order issued under par. (a) 1. The department shall
inform the department of justice of the cancellation within 14
days. After receiving notice of the cancellation, the department
of justice shall commence an action under s. 293.87.

(2) Ifreclamation of a mining site is not proceeding in accor-
dance with the reclamation plan and the operator has not com-
menced to rectify deficiencies within the time specified in the
order, or if the reclamation is not properly completed in confor-
mance with the reclamation plan within one year after completion
or abandonment of mining on any segment of the mining site, or
if the exploration license or prospecting or mining permit is
revoked under s. 293.87 (2) and (3), excepting acts of God, such
as adverse weather affecting grading, planting and growing condi-
tions, the department, with the staff, equipment and material under
its control, or by contract with others, shall take such actions as are
necessary for the reclamation of mined areas. The operator shall
be liable for the cost to the state of reclamation conducted under
this section. Any operator who is exempted from filing a bond or
depositing cash, certificates of deposits or government securities
by s. 293.51 (6) shall not be liable for an amount greater than an
amount specified by the department. The specified amount shall
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be equal to and determined in the same manner as the amount of
the bond or other security otherwise required under s. 293.51 (1),
assuming the operator had not been exempt from such filing or
depositing.

(3) All other prospecting and mining permits held by an oper-
ator who refuses to reclaim a mining site in compliance with the
reclamation plan after the completion of mining or after the can-
cellation of a mining permit shall be canceled. The department
may not issue any prospecting or mining permits for that site or
any other site in this state to an operator who refused to reclaim
a mining site in compliance with the reclamation plan.

(4) (a) The department may issue a stop order to an operator,
requiring an immediate cessation of mining, in whole or in part,
at any time that the department determines that the continuance of
mining constitutes an immediate and substantial threat to public
health and safety or the environment.

(b) If no hearing on the stop order was held, the department
shall schedule a hearing on the stop order, to be held within 5 days
after issuance of the order and shall incorporate notice of the hear-
ing in the copy of the order served upon the operator. The depart-
ment also shall give notice to any other persons who previously
requested notice of such proceedings.

(c) Within 72 hours after commencement of any hearing under
par. (b), unless waived by agreement of the parties, the department
shall issue a decision affirming, modifying or setting aside the
stop order. The department may apply to the circuit court for an
order extending the time, for not more than 10 days, within which
the stop order shall be affirmed, modified or set aside.

(d) The department shall set aside the stop order at any time,
with adequate notice to the parties, upon a showing by the operator
that the conditions upon which the order was based no longer
exist.

History: 1973 c. 318; 1977 c. 421; 1981 c. 86; 1995 a. 227 s. 793; Stats. 1995 s.
293.83; 1997 a. 193, 252.

293.85 Cancellation of permit. The department may, after
hearing, cancel:

(1) The prospecting permit for a prospecting site that is the site
of a violation of this chapter.

(2) The mining permit for a mining site that is the site of a
violation of this chapter.

(3) A mining or prospecting permit, if the permit holder inten-
tionally made a false statement in the permit application or inten-
tionally omitted information from the permit application which

was material to permit issuance.
History: 1995 a. 227 s. 750, 994.

293.86 Visitorial powers of department. Any duly autho-
rized officer, employee or representative of the department may
enter and inspect any property, premises or place on or at which
any prospecting or metallic mining operation or facility is located
or is being constructed or installed at any reasonable time for the
purpose of ascertaining the state of compliance with this chapter
and chs. 281, 285, 289 to 292, 295 and 299 and rules adopted pur-
suant thereto. No person may refuse entry or access to any such
authorized representative of the department who requests entry
for purposes of inspection, and who presents appropriate creden-
tials, nor may any person obstruct, hamper or interfere with any
such inspection. The department shall furnish to the prospector
or operator, as indicated in the prospecting or mining permit, a
written report setting forth all observations, relevant information
and data which relate to compliance status.
History: 1995 a. 227 s. 404.

293.87 Enforcement; penalties. (1) All orders issued,
fines incurred, bond liabilities incurred or other violations com-
mitted under this chapter shall be enforced by the department of
justice. The circuit court of Dane County or any other county
where the violation occurred shall have jurisdiction to enforce this
chapter or any orders issued or rules adopted thereunder, by
injunctional or other appropriate relief.

(2) Any person who makes or causes to be made in an applica-
tion or report required by this chapter a statement known to the
person to be false or misleading in any material respect or who
refuses to file an annual report under s. 293.53 (2) (a) or who
refuses to submit information required by the prospecting or min-
ing permit may be fined not less than $1,000 nor more than
$5,000. If the false or misleading statement is material to the
issuance of the permit, the permit may be revoked. If any violation
under this subsection is repeated the permit may be revoked.

(3) Any person holding a prospecting or mining permit who
violates this chapter or any order issued or rule adopted under this
chapter shall forfeit not less than $10 nor more than $10,000 for
each violation. Each day of violation is a separate offense. If the
violations continue after an order to cease has been issued, the per-
mit shall be revoked.

(4) (a) Except for the violations enumerated in subs. (2) and
(3), any person who violates this chapter or any rule promulgated
or any plan approval, license or special order issued under this
chapter shall forfeit not less than $10 nor more than $5,000 for
each violation. Each day of continued violation is a separate
offense. While an order is suspended, stayed or enjoined, this pen-
alty does not accrue.

(b) In addition to the penalties provided under par. (a), the court
may award the department of justice the reasonable and necessary
expenses of the investigation and prosecution of the violation,
including attorney fees. The department of justice shall deposit
in the state treasury for deposit into the general fund all moneys
that the court awards to the department or the state under this para-
graph.

History: 1973 c. 318; 1977 c. 421; 1995 a. 227 s. 796, 994; Stats. 1995 s. 293.87;
2001 a. 109.

293.89 Citizen suits. (1) Except as provided in sub. (2), any
citizen may commence a civil action on his or her own behalf:

(a) Against any person who is alleged to be in violation of this
chapter.

(b) Against the department where there is alleged to be a failure
of the department to perform any act or duty under this chapter
which is not discretionary with the department.

(2) No action may be commenced:
(a) Under sub. (1) (a):
1. Prior to 30 days after the plaintiff has given notice of the
alleged violation to the department and to the alleged violator; or

2. If the department has commenced and is diligently prose-
cuting a civil or criminal action, but in any such action any citizen
may intervene as a matter of right.

(b) Under sub. (1) (b) prior to 30 days after the plaintiff has
given notice of such action to the department.

(3) The court, in issuing any final order in any action brought
under this section, shall award costs of litigation including reason-
able attorney and expert witness fees to the plaintiff if he or she
prevails, and the court may do so if it determines that the outcome
of the controversy is consistent with the relief sought by the plain-
tiff irrespective of the formal disposition of the civil action. In
addition, the court shall award treble damages to any plaintiff
proving damages caused by a person mining without a permit or
willfully violating this chapter or any permits or orders issued
under this chapter.

(4) Nothing in this section restricts any right which any person
or class of persons may have under any other statute or common
law.

History: 1977 c. 421; 1995 a. 227 s. 797, Stats. 1995 s. 293.89.

293.91 Nonconforming sites. (1) All prospectors and
operators conducting mining operations in this state on
July 3, 1974 shall submit to the department, within 90 days after
that date, applications for prospecting permits or mining permits
as provided in ss. 293.35 and 293.37. Sections 293.13 (1) (b) and
293.49 (2) shall not apply to such operators.
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(2) Modification of existing prospecting and mining sites and
of operating procedures to conform with this chapter and rules
adopted under this chapter shall be accomplished as promptly as
possible, but the department shall give special consideration to a
site where it finds that the degree of necessary improvement is of
such extent and expense that compliance cannot be accomplished.

History: 1973 c. 318; 1977 c. 421; 1995 a. 227 s. 794; Stats. 1995 s. 293.91.

293.93 Effect of other statutes. If there is a standard under
other state or federal statutes or rules which specifically regulates

in whole an activity also regulated under this chapter the other

state or federal statutes or rules shall be the controlling standard.

If the other state or federal statute or rule only specifically regu-

lates the activity in part, it shall only be controlling as to that part.
History: 1977 c. 421; 1995 a. 227 s. 798; Stats. 1995 s. 293.93.

293.95 Review. Any person aggrieved by any decision of the
department under this chapter may obtain its review under ch.
227.

History: 1973 c. 318; 1977 ¢. 421; 1995 a. 227 s. 799; Stats. 1995 s. 293.95.
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Chapter NR 130

METALLIC MINERAL EXPLORATION

NR 130.01 Purpose.

NR 130.02  Applicability.

NR 130.03 Definitions.

NR 130.05 Application for an exploration license.
NR 130.06 Issuance.

NR 130.07  Renewals.

NR 130.08  License revocation or suspension.
NR 130.09 Denials.

NR 130.10 Notice procedure.

NR 130.11 Reports.

NR 130.12  Inspections.

Note: See ss. 23.09, 23.11, chs. 107, 227, 280 and 293, Stats.
Note: Emerg. r. and recr. eff. 6-3—-78. Chapter NR 130 as it existed on January
31, 1979 was repealed and a new chapter NR 130 created effective February 1, 1979.

NR 130.01 Purpose. The purpose of this chapter is to
establish a licensing procedure and minimum standards for metal-
lic mineral exploration in this state.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

NR 130.02 Applicability. The provisions of this chapter
are applicable to all metallic mineral exploration as defined in s.
NR 130.03. This chapter does not apply to operators engaged in
exploration on lands included in a mining and reclamation plan,
if the plan contains provisions relating to termination of the explo-
ration activities.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79.

NR 130.03 Definitions. The following definitions are
applicable to the terms used in this chapter:

(1) “Abandonment” means filling or sealing a drillhole in
accordance with the procedures specified in s. NR 130.06.

(2) “Clay slurry” means a fluid mixture of native clay forma-
tion or commercial clay or clay mineral products and water pre-
pared with only the amount of water necessary to produce fluidity.

(3) “Concrete grout” means a mixture consisting of 94 pounds
of type A portland cement and an equal or lesser volume of dry
sand combined with approximately 6 gallons of water.

(4) “Department” means department of natural resources.

(5) “Driller” means a person who performs core, rotary, per-
cussion or other drilling involved in exploration for metallic min-
erals.

(6) “Drilling site” means the area disturbed by exploration
including the drillhole.

(7) “Explorer” means any person who engages in exploration
or who contracts for the services of drillers for the purpose of
exploration.

(8) “Exploration” means the onsite geologic examination
from the surface of an area by core, rotary, percussion or other dril-
ling, where the diameter of the hole does not exceed 18 inches, for
the purpose of searching for metallic minerals or establishing the
nature of a known metallic mineral deposit and includes associ-
ated activities such as clearing and preparing sites or constructing
roads for drilling. For the purposes of the definition of explora-
tion, geologic examination does not include drillholes constructed
for the purpose of collecting soil samples or for determining radio-
activity by means of placement of radiation—sensitive devices.

(9) “Exploration license” means the license required by s.
293.21 (2), Stats., as a condition of engaging in exploration.

(10) “License year” means the period of time commencing on
July 1 of any year and ending on the following June 30.

(11) “Metallic mineral” means a naturally occurring, inor-
ganic, metal—containing substance which is mined or proposed to
be mined for the purpose of extracting a metal or metals which
form all or a part of the chemical composition of the mineral. Such
metals include but are not limited to iron, copper, zinc, lead, gold,
silver, titanium, vanadium, nickel, cadmium, molybdenum, chro-

mium, manganese, cobalt, zirconium, beryllium, thorium, and
uranium.

(12) “Neat cement grout” means a mixture consisting of 94
pounds of type A portland cement and approximately 6 gallons of
water.

(13) “Parcel” means an identified section, fractional section
or government lot.

(14) “Termination” means filling of drillholes and reclama-
tion and revegetation of drilling sites.

History: Cr. Register, January, 1979, No. 277, eff. 2—1-79; renum. (2) to (10) to
be (4) to (9), (11), (13) and (14) and am. (7), cr. (intro.), (2), (3), (10) and (12), Regis-
ter, March, 1985, No. 351, eff. 4-1-85; correction in (9) made under s. 13.93 (2m)
(b) 7., Stats.

NR 130.05 Application for an exploration license.
(1) No explorer may engage in exploration without securing an
exploration license.

(2) Any explorer wishing to engage in exploration shall file an
application for an exploration license with the department upon
forms prepared and furnished by the department. The application
shall be accompanied by the following:

(a) A fee of $300 for the exploration license.

(b) A bond payable to the department in the amount of $5,000
conditioned on faithful performance of the provisions of this code.

1. The bond shall be issued by a surety company licensed to
do business in Wisconsin. If the surety company’s license to do
business is revoked or suspended, the explorer, within 30 days
after receiving written notice thereof from the department, shall
substitute surety underwritten by a surety company licensed to do
business in Wisconsin. Upon failure of the explorer to make a sub-
stitution of surety, the department shall suspend the explorer’s
exploration license until substitution has been made.

2. Each bond shall provide that the bond shall not be canceled
by the surety, except after not less than 90 days notice to the
department in writing by registered or certified mail. Not less than
30 days prior to the expiration of the 90 day notice of cancellation,
the explorer shall deliver to the department a replacement bond in
the absence of which all exploration shall cease.

3. The department may require that the amount of the bond
be increased at any time, if the department determines that the
explorer’s current level of activity makes it likely that the bond
would be inadequate to fund the termination of all holes drilled for
which the explorer is responsible.

4. One year after the issuance of the last certificate of comple-
tion, and provided that the explorer is not holding an exploration
license, the department shall release the bond if the department
determines that the explorer has complied with provisions of this
chapter.

(c) A certificate of insurance certifying that the explorer has
in force a liability insurance policy issued by an insurance com-
pany authorized to do business in this state covering all explora-
tion of the explorer in this state and affording personal injury and
property damage protection in a total amount deemed adequate by
the department but not less than $50,000.

(d) A copy of the applicant’s most recent annual report and
Form 10K as filed with the securities and exchange commission.
If these are not available, the applicant shall submit a report of the
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applicant’s current assets and liabilities or other necessary data to
establish that the applicant is competent to conduct exploration in
this state.

History: Cr. Register, January, 1979, No. 277, eff. 2—-1-79; am. (2) (b) 4. and (c),
cr. (2) (d), Register, March, 1985, No. 351, eff. 4-1-85.

NR 130.06 Issuance. Upon satisfactory completion of all
conditions contained in this chapter, the department shall issue an
exploration license to the explorer. Licenses shall be issued within
10 business days after the department receives a complete applica-
tion unless the application is for an upcoming license year. If the
application is for an upcoming license year, the license shall be
issued either within 10 business days after the department receives
a complete application or on the following July 1, whichever is
later. The issuance of an exploration license is subject to the fol-
lowing conditions:

(1) Metallic mineral exploration drillholes shall be abandoned
as follows:

(a) Permanent abandonment. 1. All drillholes 4 inches in
diameter and smaller shall be filled from the bottom of the hole
upward to the ground surface with concrete or neat cement grout.

2. Dirillholes larger than 4 inches in diameter preferably
should be filled in a manner similar to that described in sub. (1).
However, the following alternative methods of filling such holes
are acceptable:

a. Drillholes constructed in limestone, dolomite, shale, or
pre—Cambrian formations (granite, gabbro, gneiss, schist, slate,
greenstone, quartzite, etc.) may be filled with gravel or crushed
rock from the bottom upward to a point 20 feet below the top of
the first rock formation encountered below the surface or to a
depth 40 feet below the ground surface, whichever is the greater
depth, and the remainder of the drillhole from the top of the gravel
or crushed stone to the ground surface shall then be filled with
concrete or neat cement grout. If it is physically impractical to use
gravel or crushed rock, the explorer may use clay slurry as a filling
material after receiving approval from the department.

b. Drillholes constructed in sandstone formation may be filled
with disinfected sand or pea gravel from the bottom upward to a
point 20 feet below the top of the first rock formation encountered
below the surface or to a depth 40 feet below the ground surface,
whichever is the greater depth, and the remainder of the drillhole
from the top of the sand or pea gravel to the ground shall then be
filled with concrete or neat cement grout. If it is physically
impractical to use sand or pea gravel, the explorer may use clay
slurry as a filling material after receiving approval from the
department.

c. Drillholes constructed in glacial drift or other unconsoli-
dated formation may be filled with clean clay slurry from the bot-
tom upward to a point 20 feet below the ground surface, and the
remainder of the drillhole must then be filled from the top of the
clay slurry to the ground surface with concrete or neat cement
grout.

d. Drillholes constructed in mixed rock types may be filled in
accordance with subd. 2. a., b. and ¢. Where the alternative meth-
ods to filling the drillhole completely with concrete or neat cement
grout are selected, concrete or neat cement grout plugs at least 40
feet in depth, extending at least 20 feet above and below the point
of surface contact between every recognized geologic rock type
shall be provided.

3. ‘Filling procedure restrictions.” a. Filling material shall be
applied through a conductor pipe, except that when practical a
dump bailer may be used. When concrete is placed under water by
a conductor pipe, the bottom end of the conductor pipe shall be
submerged in the concrete at all times.

b. When it is desired to remove all or part of the casing from
an unconsolidated formation that will not stand open (such as sand
or gravel) upon abandonment of a drillhole, the casing must be
removed concurrently with the filling of the drillhole, and the bot-

tom end of the casing shall be kept below the surface of the fill
material throughout the operation.

4. ‘Flowing drillhole.” If a drillhole penetrates an aquifer
under artesian pressure such that groundwater flows at the ground
surface, approval of the method of containment of such flow and
the method of eventual abandonment of the drillhole must be
obtained from the department.

(b) Temporary abandonment. 1f it is desired to temporarily
retain a drillhole for further exploration, the casing shall be left in
place, and the upper terminal of the casing shall be sealed with a
watertight threaded or welded cap.

(2) Minimum standards for exploration activities and recla-
mation of drilling sites as contained in s. 293.13 (2) (b) 1. to 12.
and (c) 1. to 8., Stats., where applicable.

(3) The fee for drilling the first 20 drillholes or less in any
license year shall be $100 per drillhole and the fee for drilling each
subsequent drillhole in that same license year shall be $50 per dril-
lhole. All fees shall be paid to the department upon submission of
the temporary abandonment report, if temporary abandonment
occurs, or the permanent abandonment report, if temporary aban-
donment does not occur. For the purpose of determining the
appropriate fee, drillholes will be assigned to the license year in
which drilling on that particular hole ceases and the drillhole is ini-
tially abandoned either temporarily or permanently.

(4) Other conditions which the department deems necessary
to safeguard the natural resources of this state during and after
exploration.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; am. (intro.), (1) (a) 2.
a. and b., (3), Register, March, 1985, No. 351, eff. 4-1-85; correction in (2) made
under s. 13.93 (2m) (b) 7., Stats.

NR 130.07 Renewals. (1) An explorer wishing to renew
an exploration license shall file an annual renewal application
with the department upon forms prepared and furnished by the
department. The renewal application shall be accompanied by the
following.

(a) A fee of $150.00.
(b) A bond in accordance with s. NR 130.05 (2) (b).
(c) A certificate of insurance in accordance with s. NR 130.05

@) (©.

(d) A copy of the applicant’s most recent annual report and
Form 10K as filed with the securities and exchange commission.
If these are not available, the applicant shall submit a report of the
applicant’s current assets and liabilities and other necessary data
to establish that the applicant is competent to conduct exploration
in this state.

(2) Renewal license shall be for a period commencing on the
date of issuance and terminating on the following June 30th.
Renewal applications shall be reviewed and licenses issued under
the same time limitations specified in s. NR 130.06.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; cr. (1) (d) and am. (2),
Register, March, 1985, No. 351, eff. 4-1-85.

NR 130.08 License revocation or suspension. After
a due process hearing, the department may revoke or suspend an
exploration license if it is determined that:

(1) Statutes, or rules of the department or any condition in the
exploration license have not been complied with; or

(2) The explorer has failed to increase bond amounts to ade-
quate levels as provided in s. NR 130.05 (2) (b) 3.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; am. (1), Register,
March, 1985, No. 351, eff. 4-1-85.

NR 130.09 Denials. (1) The department shall deny an
exploration license if the department finds:

(a) The exploration activity will not comply with the minimum
standards in s. 293.13 (2) (b) 1. to 12. and (c) 1. to 8., Stats., where
applicable.
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(b) The explorer is in violation of ch. 293, Stats., or any provi-
sion of this chapter.

(2) Within 10 business days from the date of application, the
department shall furnish the explorer in writing the reasons for the
denial.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; am. (2), Register,
March, 1985, No. 351, eff. 4-1-85; corrections in (1) (a) and (b) made under s.
13.93 (2m) (b) 7., Stats.

NR 130.10 Notice procedure. (1) (a) The explorer
shall notify the department of the explorer’s intent to drill on a par-
cel by registered mail at least 10 days in advance of the com-
mencement of drilling. Notice shall be considered as given upon
the date of receipt by the department of the notice. The notice of
intent to drill shall state the number of expected drillholes to be
drilled and the legal description of the affected parcel. The 10 day
notice of intent to drill on a parcel shall be sent to the Mine Recla-
mation Section, Department of Natural Resources, P. O. Box
7921, Madison, W1 53707.

(b) A notice of intent to drill shall remain in effect for one year
commencing on the date of receipt by the department of the notice.
One year after the receipt of the notice, the explorer shall resubmit
a notice of intent to drill on that parcel if the explorer wishes to
continue exploration on the parcel.

(2) The explorer shall notify the department prior to the actual
commencement of drilling each drillhole on the parcel. This
notice may be oral or written to the department’s district office in
Rhinelander.

(3) The explorer shall give the department at least 24 hours
advance notice of the explorer’s intent to fill a drillhole. The
24-hour requirement may be reduced by the department. This
notice may be oral or written and to the department’s district office
in Rhinelander.

Note: The address and telephone number of the department’s district office in Rhi-
nelander are: Department of Natural Resources

North Central District Headquarters
107 Sutliff

P.O. Box 818

Rhinelander, WI 54501

Telephone: (715) 362-7616

History: Cr. Register, January, 1979, No. 277, eft. 2—1-79; renum. (1) to be (1)
(a), cr. (1) (b), am. (2) and (3), Register, March, 1985, No. 351, eff. 4-1-85.

NR 130.11 Reports. (1) Within 10 days after completion
of temporary or permanent abandonment of a drillhole the
explorer shall file exploration abandonment reports with the
department on forms supplied by the department. All abandon-

ment reports shall be signed by an authorized representative of the
explorer attesting to the accuracy of the information contained
therein.

(2) All abandonment reports shall be submitted to the depart-
ment’s district office in Rhinelander.

(3) Following permanent abandonment of the drillhole, and
revegetation and regrading of the drilling site, the explorer shall
notify the department of completion of termination of each dril-
ling site. This notification shall be made in writing and sent to the
department’s district office in Rhinelander.

(4) The department shall notify the explorer in writing of the
satisfactory or unsatisfactory completion of termination. If ter-
mination is unsatisfactory, the department shall inform the
explorer of all necessary corrective measures. Following imple-
mentation of corrective measures, the explorer shall file written
notice with the department’s district office in Rhinelander speci-
fying what measures were taken and stating that termination is
complete. Failure of the explorer to comply with the department’s
corrective measures may result in license revocation or suspen-
sion in accordance with s. NR 130.08. Upon satisfactory comple-
tion of termination of a drilling site, the department shall issue a
certificate of completion. No temporarily abandoned drilling site
may receive a certificate of completion until permanently aban-
doned in accordance with the provisions of this chapter.

Note: The address and telephone number of the department’s district office in Rhi-
nelander are: Department of Natural Resources

North Central District Headquarters
107 Sutliff

P.O. Box 818

Rhinelander, WI 54501

Telephone: (715) 362-7616

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; am. (1) and (4), renum.
(2) and (3) to be (3) and (2) and am., Register, March, 1985, No. 351, eff. 4-1-85.

NR 130.12 Inspections. (1) Any duly authorized officer,
employee or representative of the department may enter and
inspect any property, premises or place on or at which any explo-
ration is being performed at any reasonable time for the purpose
of ascertaining the state of compliance with this chapter and ch.
293, Stats.

(2) No explorer may refuse entry or access to any authorized
representative of the department who requests entry for purposes
of inspection and who presents appropriate credentials.

(3) No person may obstruct, hamper or interfere with any such
inspection.

History: Cr. Register, January, 1979, No. 277, eff. 2-1-79; correction in (1)
made under s. 13.93 (2m) (b) 7., Stats.
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Chapter NR 131
METALLIC MINERAL PROSPECTING

NR 131.01 Purpose.

NR 131.02  Applicability.

NR 131.03 Definitions.

NR 131.05 Notification of intent to collect data.
NR 131.06  Application to prospect.

NR 131.07  Prospecting plan.

NR 131.08 Reclamation plan.

NR 131.09 Issuance.

NR 131.10  Denial.

NR 131.11 Monitoring.

NR 131.12  Permit review and modification.

NR 131.13 Certificates of completion and bond release.
NR 131.14 Inspections.

NR 131.15 Confidentiality.

NR 131.16 Enforcement.

NR 131.17 Minimum design and operation requirements.
NR 131.18 Location criteria and environmental standards.
NR 131.19  Exemptions.

Note: Chapter NR 131 as it existed on August 31, 1982, was repealed and a new
chapter NR 131 was created effective September 1, 1982.

NR 131.01 Purpose. The purpose of this chapter is to
establish procedures and standards for the comprehensive regula-
tion of metallic mineral prospecting in this state and to coordinate
and reconcile applicable state and federal statutes and regulations
so as to facilitate the procedures by which department permits,
licenses and approvals may be applied for, hearings may be held,
and determinations may be made by the department in a coordi-
nated and integrated manner.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 131.02 Applicability. The provisions of this chapter
are applicable to all metallic mineral prospecting as defined in s.
293.01 (18), Stats., including the storage, handling, processing,
transportation and disposal of all materials resulting from a pros-
pecting operation except to the extent that prospecting wastes are
regulated by ch. NR 182. The provisions of this chapter are not
applicable to those activities which are intended for and capable
of commercial exploitation of the underlying ore body. However,
the fact that prospecting activities and construction may have use
ultimately in mining, if approved, shall not mean that prospecting
activities and construction constitute mining pursuant to the defi-
nition of mining contained in s. 293.01 (9), Stats., provided such
activities and construction are reasonably related to prospecting
requirements.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections made
under s. 13.93 (2m) (b), Stats.

NR 131.03 Definitions. The following special definitions
are applicable to the terms used in this chapter:

(1) “Applicant” means a person who has applied for a pros-
pecting permit.

(2) “Baseline data” means the data collected by the applicant
or the department which the department has accepted through the
regulatory process of ss. NR 131.05 and 131.11 and s. 293.43,
Stats., as representing the existing environmental conditions prior
to the commencement of prospecting.

(3) “Department” means department of natural resources.

(4) “Economic information” means financial and economic
projections for any potential mining of an ore body including esti-
mates of capital costs, predicted expenses, price forecasts and
metallurgical recovery estimates.

(5) “Forfeited any bond” means the forfeiture of any perfor-
mance security occasioned by noncompliance with any prospect-
ing laws or provisions of this chapter.

(6) “Geologic information” means information concerning
descriptions of an ore body, descriptions of reserves, tonnages and
grades of ore, descriptions of a drill core or bulk sample including
analysis and descriptions of drill hole depths.

(7) “Materials” means all substances handled, transported,
processed, stored or disposed of on the prospecting site during the
prospecting and reclamation operation, including merchantable
by—product and other materials generated by the operation as well
as those brought onto the prospecting site.

(8) “Merchantable by—product” means all waste soil, rock,
mineral, liquid, vegetation and other material directly resulting
from or displaced by the prospecting, cleaning or preparation of
minerals during prospecting operations which are determined by
the department to be marketable upon a showing of marketability
made by the operator, accompanied by a verified statement by the
operator of his or her intent to sell such material within 3 years
from the time it results from or is displaced by prospecting. If after
3 years from the time merchantable by—product results from or is
displaced by prospecting such material has not been transported
off the prospecting site, it shall be considered and regulated as
refuse unless removal is continuing at a rate of more than 12,000
cubic yards per year. Regardless of whether the material consti-
tutes merchantable by—product, it shall be subject to the require-
ments of this chapter.

(9) “Metallic mineral” means a naturally occurring, inor-
ganic, metal—containing substance which is mined or proposed to
be mined for the purpose of extracting a metal or metals which
form all or a part of the chemical composition of the mineral. Such
metals include but are not limited to iron, copper, zinc, lead, gold,
silver, titanium, vanadium, nickel, cadmium, molybdenum, chro-
mium, manganese, cobalt, zirconium, beryllium, thorium and ura-
nium.

(10) “Monitoring data” means the data collected by the opera-
tor or the department after the commencement of prospecting.

(11) “Operator” means any person who is engaged in, or who
has applied for or holds a permit to engage in, prospecting,
whether individually, jointly or through subsidiaries, agents,
employees or contractors.

(12) “Overburden” means any unconsolidated material that
overlies bedrock.

(13) “Person” means any individual, corporation, coopera-
tive—owner, lessee, syndicate, partnership, firm, association,
trust, estate, public or private institution, political subdivision of
the state of Wisconsin, any state agency or any legal successor,
representative, agent or agency of the foregoing.

(14) “Principal shareholder” means any person who owns at
least 10% of the beneficial ownership of an operator.

(15) “Prospecting” means engaging in the examination of an
area for the purpose of determining the quality and quantity of
minerals, other than for exploration but including the obtaining of
an ore sample, by such physical means as excavating, trenching,
construction of shafts, ramps, tunnels, pits and the production of
refuse and other associated activities.

(16) “Prospecting data” means data, records and other infor-
mation furnished to or obtained by the department or held by the
applicant or operator in connection with the application for a pros-
pecting permit.

(17) “Prospecting permit” means the permit which is required
of all operators as a condition precedent to commencing prospect-
ing at a prospecting site.

(18) “Prospecting plan” means the proposal for prospecting
of the prospecting site, which shall be approved by the department
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under s. 293.45 (1), Stats., prior to the issuance of the prospecting
permit.

(19) “Prospecting site” means the lands on which prospecting
is actually conducted as well as those lands on which physical dis-
turbance will occur as a result of such activity.

(20) “Reclamation” means the process by which an area
physically or environmentally affected by prospecting is rehabili-
tated to either its original state or if this is shown to be physically
or economically impracticable or environmentally or socially
undesirable, to a state that provides long—term environmental sta-
bility. Reclamation shall provide the greatest feasible protection
to the environment and shall include, but not be limited to, the cri-
teria for reclamation set forth in s. 293.13 (2) (¢), Stats., and the
closure and long—term care requirements of ch. NR 182 for facili-
ties licensed pursuant to that chapter.

(21) “Reclamation plan” means the proposal for the reclama-
tion of the prospecting site which must be approved by the depart-
ment under s. 293.45 (1), Stats., prior to the issuance of the pros-
pecting permit, and includes closure and long—term care
requirements of ch. NR 182 for facilities licensed pursuant to that
chapter.

(22) “Refuse” means all waste soil, rock, mineral, liquid, veg-
etation and other material, except merchantable by—products,
directly resulting from or displaced by the prospecting, and from
the cleaning or preparation of minerals during prospecting opera-
tions, and shall include all waste materials deposited on or in the
prospecting site from other sources and solid waste as defined in
s. NR 182.04.

(23) “Unsuitability” means that the land proposed for pros-
pecting or surface mining is not suitable for such activity because
the prospecting or surface mining activity itself may reasonably
be expected to destroy or irreparably damage either of the follow-
ing:

(a) Habitat required for survival of species of vegetation or
wildlife as designated in ch. NR 27 if such endangered species
cannot be firmly established elsewhere.

(b) Unique features of land, as determined by state or federal
designation as any of the following, which cannot have their
unique characteristic preserved by relocation or replacement else-
where.

1. Wilderness areas designated by statute or administrative
rule.

2. Wild and scenic rivers designated by statute or administra-
tive rule.

3. National or state parks designated by statute or administra-
tive rule.

4. Wildlife refuges and areas as designated by statute or
administrative rule.

5. Historical landmarks, sites and archeological areas desig-
nated by the state historical society.

6. Scientific areas as follows:

a. Abelman’s Gorge

ab. Abraham’s Woods

ac. Apple River Canyon

ad. Audubon Goose Pond

ae. Aurora Lake

af. Avoca Prairie-Savanna

ag. Avon Bottoms

b. Bark Bay Slough

ba. Baxter’s Hollow

bb. Bean Lake

be. Bear Creek Cave

bd. Belmont Mound Woods

be. Beulah Bog

bf. Big Bay Sand Spit and Bog

bg. Bittersweet Lakes

bh. Blackhawk Island

bi. Black Tern Bog

c. Blue Hills Felsenmeer

ca. Blue River Sand Barrens

cb. Bois Brule Conifer Bog

cc. Bose Lake Hemlock—Hardwoods
cd. Brady’s Bluff Prairie

ce. Brant Book Pines and Hardwoods
cf. Browntown Oak Forest

cg. Buena Vista Prairie Chicken Meadow
ch. Buena Vista Quarry Prairie

d. Castle Mound Pine Forest

da. Cedarburg Beech Woods

db. Cedarburg Bog

dc. Cedar Grove Hawk Research Station
dd. Charles Pond

de. Cherokee Marsh

df. Cherry Lake Sedge Meadow

e. Chiwaukee Prairie

ea. Comstock Bog — Meadow

eb. Council Grounds Pine Forest
ec. Crex Sand Prairie

ed. Dalles of the St. Croix River
ee. Dells of the Eau Claire River
ef. Devil’s Lake Oak Forest

eg. Dewey Heights Prairie

f. Dory’s Bog

fa. Dunbar Barrens

fb. Durst Rockshelter

fc. Eagle Oak Opening

fd. East Branch Milwaukee River
fe. Ekdall Brook Conifer Swamp
ff. Ennis Lake — Muir Park

fg. Escanaba Lake Hemlocks

g. Fairy Chasm

ga. Faville Prairie

gb. Finerud Pine Forest

gc. Five—Mile Bluff Prairie

gd. Flambeau River Hardwood Forest
ge. Flora Spring Pond

gf. Fountain Creek Wet Prairie

gg. Fourmile Island Rookery

h. Genesee Oak Opening and Fen
ha. Giant White Pine Grove

hb. Gibraltar Rock

hc. Gobler Lake

hd. Gullickson’s Glen

i. Haskell Noyes Memorial Woods
ia. High Lake Spruce—Balsam Forest
ib. Holmboe Conifer Forest

ic. Honey Creek

id. Hub City Bog

ie. Interstate Lowland Forest

if. Jackson Harbor Ridges

j. Johnson Lake Barrens

ja. Jung Hemlock—Beech Forest
jb. Karcher Springs

je. Keller Whitcomb Creek Woods
jd. Kettle Moraine Low Prairie

je. Kewaskum Maple—Oak Woods
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jf. Kinnickinnic River Gorge and Delta
jg. Kohler Park Dunes

k. Kohler Park Pines

ka. Kohler—Peat Swamp Hardwoods
kb. Koshawago Springs

ke. Kurtz Woods

kd. Lake of the Pines Conifer—Hardwoods
ke. Lampson Moraine Pines

kf. Lawrence Creek

kg. Lodde’s Mill Bluff

kh. Lulu Lake Fen

ki. Maribel Caves

kj. Marinette County Beech Forest

L. Mayville Ledge Beech — Maple Woods
La. Mazomanie Bottoms

Lb. Midway Railroad Prairie

Lc. Milwaukee River

Ld. Miscauno Cedar Swamp

Le. Moose Lake Hemlocks

m. Moquah Barrens

ma. Mt. Pisgah Hemlock—Hardwoods
mb. Mud Lake

mc. Mud Lake—Bog

md. Mukwa Bottomland Forest

me. Muralt Bluff Prairie

mf. Muskego Park Hardwoods

mg. Natural Bridge and Rockshelter
n. Necedah Oak—Pine Forest

na. Necedah Oak—Pine Savanna

nb. Neda Mine

nc. Nelson—Trevino Bottoms

nd. Newark Road Prairie

ne. New Munster Bog Island

nf. New Observatory Woods

0. Newport Conifer—Hardwoods

oa. Oliver Prairie

ob. Olson Oak Woods

oc. Oshkosh—Larsen Trail Prairies
od. Ottawa Lake Fen

oe. Oxbow Rapids

of. Parfrey’s Glen

og. Peat Lake

oh. Peninsula Park Beech Forest

p. Peninsula Park White Cedar Forest
pa. Pine Cliff

pb. Pine Glen

pc. Pine Hollow

pd. Plagge Woods

pe. Plum Lake Hemlock Forest

q. Point Beach Ridges

qa. Poppy’s Rock

gb. Port Wing Boreal Forest

qc. Powers Bluff Maple Woods

qd. Puchyan Prairie

ge. Putnam Park

qf. Renak—Polak Maple-Beech Woods
qg. Rice Lake-Thunder Lake Marsh
gh. Ridges Sanctuary

r. Ripon Prairie

ra. Rush Creek

rb. St. Croix River Barrens and Cedar Swamp

rc. St. Croix River Swamp Hardwoods

rd. Sajdak Springs

re. Sander’s Park Hardwoods

rf. Schmidt Maple Woods

rg. Scott Lake—Shelp Lake Natural Area

rh. Scuppernong Prairie

ri. Seagull Bar

s. Silver Lake Bog

sa. Sister Islands

sb. Snapper Prairie

sc. Sohlberg Silver Lake

sd. Solon Springs Sharptail Barrens

se. South Waubesa Wetlands

sf. Spring Green Reserve

sg. Spring Lake

sh. Spruce Lake Bog

si. Sterling Barrens

sj. Summerton Bog

sk. Swenson Wet Prairie

t. Tamarack Creek Bog

ta. Tellock’s Hill Woods

tb. Tiffany Bottoms

tc. Toft Point

td. Totogatic Highland Hemlocks

te. Tower Hill Bottoms

tf. Trenton Bluff Prairie

u. Trout Lake Conifer Swamp

ua. Two Creeks Buried Forest

ub. Upper Brule River

uc. VanderBloemen Bog

ud. Waterloo Fen and Springs

v. Waupun Park Maple Forest

va. Westport Drumlin Prairie

vb. Wilderness Ridge

vc. Wyalusing Hardwood Forest

vd. Wyalusing Walnut Forest

ve. Young Prairie

7. Other areas of a type designated as unique or unsuitable for
prospecting or surface mining.

(24) “Waste rock” means consolidated material which has
been excavated during the prospecting process but is not of suffi-
cient value to constitute ore.

(25) “Wetlands” means an area where water is at, near or
above the land surface long enough to be capable of supporting
aquatic or hydrophytic vegetation and which has soils indicative
of wet conditions.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (2),
(18), (20) and (21) made under s. 13.93 (2m) (b), Stats.

NR 131.05 Notification of intent to collect data.
(1) Any person intending to submit an application for a prospect-
ing permit shall notify the department by registered mail, prior to
the collection of data or information intended to be used to support
the permit application.

(2) The notice shall contain the following information:

(a) The name, address and telephone number of the person
submitting the notice of intent.

(b) A map showing the approximate location of the proposed
prospecting site.

(c) The expected date when a prospecting permit application
may be submitted pursuant to s. NR 131.06.

(d) Specific environmental data which were obtained, col-
lected or generated prior to the notice of intent to collect data
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together with any substantiating background information which
would assist the department in establishing the validity of the data.
This substantiating background information shall include but not
be limited to the following:

1. Date obtained and method employed.

2. Persons obtaining, collecting and generating the data and
their qualifications.

3. Permits, licenses and approvals that were in effect when the
data and information were obtained, collected and generated prior
to the notice of intent to collect data.

(e) A preliminary project description addressing the follow-
ing:

1. A topographic map showing the location of the ore body.

2. A description of the ore body including available details on
size, shape, and mineralogic composition.

3. To the extent possible, a description of the anticipated pros-
pecting methods and wastes expected to be generated.

4. An estimate of the project schedule.

5. If applicant so desires, a proposed scope of study including
such information as required under sub. (7) (a), if such informa-
tion is available to the applicant.

6. Other pertinent information as requested by the depart-
ment.

(f) Quality assurance program employed in obtaining, collect-
ing, generating and evaluating all baseline data.

(3) Within 10 days of receipt of the notification under this sec-
tion, the department shall give notice of a public informational
hearing to be held not less than 45 nor more than 90 days after the
notice is given. This notice shall be given by mail to the applicant,
to any known state agency required to issue a permit for the pro-
posed operation, to the regional planning commission for the
affected areas, to the county, city, village, town and tribal govern-
ment within which any part of the affected area lies and to all per-
sons who have requested such notice. The hearing shall be a public
informational hearing to solicit public comments on the follow-
ing:

(a) Anticipated environmental impacts and desired baseline
studies to be conducted by the applicant or the department in order
to evaluate the anticipated environmental impacts;

(b) Information and data needed for a prospecting permit
application and an environmental impact report, if required;

(c) Information the department may seek through independent
studies and verification;

(d) A list of persons desiring to receive notification of any
departmental actions with regard to the proposed prospecting
project;

(e) Verification procedures to be employed by the department;

(f) Quality assurance procedures to be employed by the appli-
cant; and

(g) Anticipated permits, approvals, certifications and licenses
for the proposed prospecting project required by federal, state and
local agencies.

(4) After review of the notice of intent and the oral and written
testimony given during and after the public hearing, the depart-
ment shall, within 90 days of the close of the public hearing,
advise the person giving the notice of the following:

(a) Specific informational and quality assurance requirements
that the person must provide for a prospecting permit application
and an environmental impact report, if such a report is required,
the methodology and quality assurance procedures to be used in
gathering information, and specifically the type and quantity of
information on the characteristics of natural resources including
groundwater in the proposed prospecting site and a timely
application date for all necessary approvals, licenses and permits.

(b) The department shall accept general environmental data or
information such as soil characteristics, hydrologic conditions

and air and water data contained in publications, maps, docu-
ments, studies, reports and similar sources, whether public or pri-
vate, not prepared by or for the person. The department shall
accept the data which is otherwise admissible that is collected
prior to notification for purposes of evaluating another site or sites
and which is not collected with intent to evade the provisions of
this chapter. The department shall inform the person giving notice
if the data will or will not be accepted by the department. The
department shall state in writing the reasons for not accepting all
the data or portions thereof. The acceptance of the data by the
department shall not attest to the validity of the data.

(c) Preliminary verification procedures to be conducted by the
department.

(5) All information gathered by a person giving notice shall be
submitted to the department as soon as it is in final form. The
department may revise or modify the requirements regarding
information which must be gathered and submitted. The depart-
ment shall notify the person by registered mail of the revisions or
modifications of its requirements and the reasons therefor, and if
a scope of study pursuant to sub. (7) will be required.

(6) A county, town, village, city or tribal government in which
a proposed prospecting site is to be located or which is likely to
be substantially affected by the proposed prospecting operation
shall be provided copies by the department of its response pur-
suant to sub. (4) and of any scope of study and department com-
ments provided to the same resulting from sub. (7). The depart-
ment shall, upon the establishment of a local impact committee by
any of the above groups, pursuant to s. 293.33, Stats., send copies
of such documents to the local impact committee rather than
directly to the county, town, village, city or tribal government.

(7) (a) If requested by the department, the applicant shall
develop a scope of study designed to comply with the depart-
ment’s informational requirements for departmental approval.
The scope of study shall include the following:

1. Identification of data requirements specified by the depart-
ment;

2. Specific methodologies to be utilized in data collection,
data processing, laboratory work and analysis;

3. Description of the format in which the data will be pre-
sented in the environmental impact report, if such report is
required;

4. Tentative schedule for collection of field data;

5. Names, addresses and qualifications of persons who will
be responsible for data collection, laboratory work and impact
analysis; and

6. An updated quality assurance program as previously sub-
mitted pursuant to sub. (2) (f).

(b) The scope of study shall be submitted to the department
within 120 days after the date of the department’s request for the
study.

(c) The department shall review the proposed scope of study
and shall accept, reject or make modifications in the scope of
study within 60 days of its receipt. In reviewing the proposed
scope of study, the department shall reconsider all comments
made at the informational hearing held pursuant to sub. (3).

(d) The department may require the person to submit any or all
raw field data collected either by or for it by a consultant.

(e) The department shall develop studies and quality assurance
and verification programs in a manner consistent with future mon-
itoring requirements.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (6) made
under s. 13.93 (2m) (b), Stats.

NR 131.06 Application to prospect. (1) No person
may engage in prospecting without first securing a prospecting
permit issued by the department and a written authorization to
prospect as provided in s. NR 131.09 (3).
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(2) Any operator wishing to engage in prospecting shall file
an application in reproducible form and 25 copies thereof with the
department upon forms prepared and furnished by the depart-
ment. A prospecting permit application shall be submitted for
each prospecting site. Copies of the application shall be distrib-
uted to the clerk of any county, city, village or town with zoning
jurisdiction over the proposed site, to the clerk of any county, city,
village or town within whose boundaries any portion of the pro-
posed site will be located, and to the main public library of each
county or municipality with zoning jurisdiction over the proposed
site, with whose boundaries any portion of the proposed site will
be located.

(3) The application shall be accompanied by the following:

(a) A fee of $1,000 to cover the estimated costs of evaluating
the operator’s prospecting permit application. Upon completion
of its evaluation, the department shall adjust this fee to reflect the
actual cost of evaluation less any fees paid for the same services
to satisfy other requirements. Evaluation of a prospecting permit
application shall be complete upon the issuance of an order to
grant or deny a prospecting permit.

(b) A prospecting plan in accordance with s. NR 131.07.
(c) A reclamation plan in accordance with s. NR 131.08.

(d) A proposed monitoring and quality assurance plan consis-
tent with the requirements of chs. NR 132 and 182 and s. 1.11,
Stats. The proposed monitoring plan shall be considered at the s.
293.43, Stats., hearing.

(e) A list of names and addresses of each owner of land within
the prospecting site and each person known by the applicant to
hold any option or lease on land within the prospecting site and all
prospecting and mining permits in this state held by the applicant.

(f) Evidence satisfactory to the department that the applicant
has applied for necessary approvals and permits under all applica-
ble zoning ordinances and that the applicant has applied for all
necessary approvals, licenses or permits required by the depart-
ment.

(g) Information as to whether the applicant, its parent, princi-
pal shareholders, subsidiaries or affiliates in which it owns more
than a 40% interest, has forfeited any prospecting or mining bonds
in other states with the past 20 years, and the dates and locations,
if any.

(h) Information relating to whether the area may be unsuitable
for prospecting, and either information relating to whether the
area may be unsuitable for surface mining or a certification that
the operator will not subsequently make application for a permit
to conduct surface mining at the site.

(i) A report containing all studies made in compliance with s.
NR 131.05, including the data obtained, description of methods
employed, verification procedures and reproducibility, the names
of the persons collecting or generating the data together with their
qualifications and proposals to investigate alternative solutions to
specific problems identified by the studies.

(j) An itemized statement showing the estimation of the cost
to the state of reclamation.

(k) Descriptions of land contiguous to the proposed prospect-
ing site which the applicant owns, leases or has an option to pur-
chase or lease.

(L) Other information or documentation that the department
may require.

(4) The department has been directed, pursuant to ch. 421,
laws of 1977, to assure that prospecting activities conducted in
this state result in a minimization of disturbance to wetlands. The
legislature has also directed, in ch. 377, laws of 1977, that depart-
ment rules relating to metallic mineral prospecting wastes take
into consideration the special requirements of metallic mineral
prospecting operations in the location, design, construction,
operation and maintenance of sites and facilities for the disposal
of such wastes as well as any special environmental concerns that

will arise as a result of the disposal of the same. The department
has established, in s. NR 1.95, an overall framework for its deci-
sions affecting wetlands. It is, therefore, the intent of this subsec-
tion to implement these directives recognizing that, depending on
the location and site conditions involved in a particular case, it
may be relatively easy to avoid entirely the use of wetlands in
some cases while being virtually impossible to avoid their limited
and carefully contemplated use in others and that the goal of the
siting process shall be the selection of sites that are most favorable
taking into account all pertinent factors. For purposes, therefore,
of administering these directives and rules and acting on permits,
licenses and approvals, the following standards shall be applied:

(a) The objective of the applicant’s site selection process for
prospecting facilities, and for the disposal or storage of wastes or
materials produced by such activities, shall be the selection of a
viable site that would result in the least overall adverse environ-
mental impact.

(b) The applicant’s site selection process shall include the
identification and analysis of various alternatives so that a legiti-
mate comparison between the most viable sites can be made by the
department, realizing that a comparison will be made between
several sites, all of which may have some imperfections with
regard to environmental acceptability and none of which, in some
cases, may be found to be environmentally acceptable as a result
of compliance with s. 1.11, Stats., and other applicable Wisconsin
laws.

(c) To ensure compliance with the requirement to minimize the
disturbance of wetlands, the applicant shall identify and the
department shall analyze viable sites which would result in the
least overall adverse environmental impact and which would also
avoid the use of any wetlands. If such sites avoiding the use of wet-
lands cannot be identified pursuant to the standards in this subsec-
tion, then the applicant shall identify and the department shall ana-
lyze those viable sites which would result in the least overall
adverse environmental impact and which would also utilize, con-
sistent with minimizing total environmental impacts, the least
acreage and the least valuable wetlands directly and which would
cause the least adverse impact on the wetlands and waters of the
state outside the proposed area of use.

(d) The use of wetlands for prospecting activities, including
the disposal or storage of related wastes or materials, or the use of
other lands for such uses which would have a significant adverse
effect on wetlands, are presumed to be unnecessary unless the
applicant demonstrates, taking into account economic, environ-
mental, technical, recreational and aesthetic factors, that the site
proposed for use:

1. Constitutes a viable site;

2. Is the alternative which causes the least overall adverse
environmental impact; and

3. Will be used in a manner so as to minimize the loss of wet-
lands and the net loss of the functions which those wetlands may
serve with respect to related wetlands or other waters of the state,
or both, outside the proposed area of use. As used in this para-
graph, a presumption shall not be construed to be a prohibition,
but rather the creating of a burden of proof on the applicant to
demonstrate by the preponderance of evidence that it has com-
plied with all the siting principles and standards of this subsection.
As used in this section, viable means technically and economi-
cally feasible.

(e) With respect to prospecting activities sited, in whole or in
part, in wetlands and predating these rules as well as ch. 377, laws
of 1977, the use of such wetlands for such activities shall be
deemed necessary hereunder and the site of such use shall be
deemed a viable site. The standards of minimization herein estab-
lished to the extent applicable to such preexisting activities by rea-
son of s. 293.13 (2) (c) 8., Stats., shall be so applicable only to the
extent specified in ss. 289.31 (1) and 293.91, Stats. Furthermore,
any additional activities undertaken in wetlands by an applicant

APPENDIX: ADMINISTRATIVE RULE NR 131 —unofficial text

97



subsequent to the effective date of these rules, which additional
activities are undertaken to bring activities of the applicant, which
were sited in wetlands prior to these rules, into prompt compliance
with chs. 30, 281 and 283, Stats., as well as regulations, orders and
decisions thereunder, shall be deemed to be necessary so long as
the applicant demonstrates that, taking into account economic,
environmental, technical, recreational and aesthetic factors, the
site proposed for use by such additional activities will be used in
a manner so as to minimize the loss of wetlands and the net loss
of functions which those wetlands may serve with respect to
related wetlands or other waters of the state, or both, outside the
proposed area of use.

(f) The department shall give special consideration to a site
where it finds that the degree of necessary improvement is of such
extent and expense that compliance cannot be accomplished with-
out affecting wetlands.

(g) The applicant shall assist in the evaluation of environmen-
tal impacts as mandated herein. All of the applicable following
wetlands functions and values shall be considered except as pro-
vided in par. (h):

1. ‘Biological functions.” Wetlands are environments in
which a variety of biological functions occur. In many cases, wet-
lands are very productive ecosystems which support a wide diver-
sity of aquatic and terrestrial organisms. Many wetland areas are
vital spawning, breeding, nursery or feeding grounds for a variety
of indigenous species. Wetlands are sometimes the habitats for
state or federally designated rare, threatened or endangered spe-
cies. Evaluation of the biological functions should include consid-
eration of the kinds, numbers and relative abundance and distribu-
tion of plant and animal species supported by the area, net primary
productivity of plant communities, wildlife production and use,
and the kinds and amount of organic material transported to other
aquatic systems as a potential energy source for consumer organ-
isms in those systems. Habitat evaluation should consider the
short— and long—term importance of the wetlands to both aquatic
and terrestrial species. In addition, the evaluation should include
any specialized wetland functions essential for an organism to
complete its life cycle requirements such as cover, spawning,
feeding and the like. Each wetland under consideration should be
evaluated on a site specific basis.

2. ‘Watershed functions.” In addition to their biological func-
tions, wetlands may serve important physical and chemical func-
tions with respect to other wetlands and waters of the state. A spe-
cific wetland, or set of wetlands, may play a critical role in
maintaining the stability of the entire system to which it is physi-
cally and functionally related. This functional role may include
the maintenance of both the hydrologic patterns and the physical
and chemical processes of related wetlands and other related
waters of the state. Evaluation of wetland functions requires a
thorough analysis of the manner and extent to which the wetland
serves to maintain the hydrologic, physical and chemical pro-
cesses of the larger ecosystem to which it belongs. Factors to be
considered in the evaluation process are discussed below. The use
of non—wetland areas may alter the hydrologic, chemical and
physical processes of wetlands outside the proposed area of use.
The possibility of such impacts from the use area into wetlands
and other waters of the state outside the proposed area of use
should be carefully considered.

2c. ‘Hydrologic support functions.” A particular wetland may
function to maintain the hydrologic characteristics, and thereby
the physical and chemical integrity of an entire aquatic ecosystem.
Assessment of the hydrologic support function shall consider the
effects that modifications of a particular area could have on the
hydrologic relations to the whole wetland or aquatic ecosystem,
and on the cumulative effects of piecemeal alterations. Evaluation
of wetlands hydrologic functions shall include consideration of
the wetland’ s location and topographic position, the areal extent
of the wetland within the associated system, the degree of connec-
tion with other wetlands and waters of the state, and the hydro-

logic regime. Hydrologic regime refers to the hydrologic charac-
teristics of a wetland such as the source of the water, its velocity,
depth and fluctuation, renewal rate and temporal patterns on tim-
ing. The water source determines ionic composition, oxygen satu-
ration, and potential pollutant load. Velocity affects turbulence
and the ability of the water to carry suspended particulate matter.
Water depth and fluctuation patterns have a critical influence on
the vegetation, wildlife, and physical-chemical properties of the
sediments and overlying waters. Renewal rate describes the fre-
quency of replacement of the water which depends on water depth
and volume, frequency of inundation and velocity. The temporal
pattern refers to the frequency of inundation and its regularity or
predictability. The hydrologic regime of a wetland influences the
biological availability and transport of nutrients, detritus and
other organic and inorganic constituents between the particular
wetland and other water bodies. Other facets of the hydrologic
regime may be considered in specific cases. The location and
topographic position of any particular wetland in relation to other
water systems determine in part the degree to which they are
hydrologically connected. The strongest hydrologic connections
are likely to occur between wetlands and other water systems
which exchange water frequently and/or are nearest to each other.
The areal extent of any particular wetland in relation to the total
area of the surrounding watershed is an important criterion in
evaluating the hydrologic support function. This includes the rela-
tive spatial relationships between specific areas under study and
the total area of the adjacent wetland and any open water areas in
the watershed.

2f. ‘Groundwater function.” Groundwater may discharge to
a wetland, recharge from a wetland to another area, evaporate
from, and/or flow through a wetland. The direction and rate of
groundwater flow in a given wetland may change. The criteria that
should be considered for their influence on the recharge potential
include the total areal extent of wetlands and other waters in the
particular drainage basin, and the hydrologic characteristics of the
associated aquifer or aquifers including porosity, permeability
and transmissivity.

2i. ‘Storm and flood water storage.” Some wetlands may be
important for storing water and retarding flow during periods of
flood or storm discharge. Even wetlands without surface water
connections to other water bodies may serve this function. Such
wetlands can reduce or at least modify the potentially damaging
effects of floods by intercepting and retaining water which might
otherwise be channelled through open flow systems. The impor-
tance of a given wetland for storm and flood water storage may be
modified by the cumulative effects of the proposed activities and
previous activities within the watershed. The flood storage capac-
ity of a particular wetland is primarily a function of its area, basin
shape, substrate texture and previous degree of saturation. In gen-
eral, the greater the area of the wetland and the coarser the texture
of the substrate, the greater the potential for flood water storage,
given unsaturated field conditions. Similarly, wetland vegetation
is an important factor in reducing the energy of flood or storm
water.

2m. ‘Shoreline protection.” Wetlands also function to dissi-
pate the energy of wave motion and runoff surges from storms and
snowmelt, and thus lessen the effects of shoreline erosion. Wave
action shielding by wetlands is not only important in preserving
shorelines and channels, but also in protecting valuable residen-
tial, commercial and industrial acreage located adjacent to the
aquatic ecosystems. The capacity of a particular wetland to act as
an erosional buffer for a shoreline depends on such factors as the
vegetation characteristics, the shape and size of the wetland and
the adjacent shoreline morphology. The protection of shorelines
by wetlands depends primarily on the floristic composition, struc-
ture and density of the plant community. Shoreline morphology
along with fetch, adjacent bottom topography and wetland vege-
tation are important considerations in evaluating a wetland for its
shoreline protection functions. Wetlands along shorelines with
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long fetches are likely to be associated with major waters of the
state and shall not be considered for use.

2p. ‘Other watershed functions.” A wetland may perform a
variety of other important functions within a watershed. Wetlands
may degrade, inactivate, or store materials such as heavy metals,
sediments, nutrients, and organic compounds that would other-
wise drain into waterways. However, wetlands may subsequently
release potentially harmful materials if the wetland soil is dis-
turbed or its oxidation—reduction conditions altered. Potential
alterations of these processes must be considered in the analysis,
especially with regard to impacts on wetlands outside the pro-
posed area of use. In assessing the importance of a particular wet-
land to the performance of watershed functions which influence
the physical, chemical and biological properties of related waters,
the following shall be considered:

a. Density and distribution of plants;

b. Area, depth and basin shape;

c. Hydrologic regime;

d. Physical, chemical and biological properties of the water
and soil;

e. Relationship of wetland size to watershed size;

f. The number and size of other wetlands remaining in that
watershed;

g. Topography of the watershed;

h. Position of the wetland within the watershed relative to
springs, lakes, rivers and other waters;

i. Land use practices and trends within the watershed, or the
likelihood of nutrient, sediment or toxin loads increasing.

3. ‘Recreational, cultural and economic value.” Some wet-
lands are particularly valuable in meeting the demand for recre-
ational areas, directly or indirectly, by helping to maintain water
quality and providing wildlife habitat. Examples of recreational
uses include: hunting, canoeing, hiking, snowshoeing, and nature
study. To some people and cultures certain wetlands provide an
important part of their economic base and/or contribute to their
cultural heritage. In assessing the recreational, cultural and eco-
nomic potential of a particular wetland, the following should be
considered:

a. Wetland type;

b. Size;

c. Suitability and compatibility for the different types of rec-
reational uses;

d. Legal access.

e. Accessibility without damage to other wetland values or
functions;

f. Proximity to users;

g. Position in relation to lakes, rivers and other waters;

h. Whether it provides habitat for or produces species of rec-
reational, cultural or economic interest; and

i. Whether the products of some wetlands species (e.g., wild
rice, furbearers, fish) have special cultural value and/or provide a
significant portion of the economic base for the people of a region.

4. ‘Scarcity of wetland type.” Certain wetland types (e.g.,
fens, wild rice lakes) which are statewide or regionally scarce pos-
sess special resource significance. Scarcity or rareness depends on
the frequency of occurrence of the type, the area of the type in
existence prior to settlement, the historical conversion of the type
and its resultant degree of destruction, and the amount of similar
habitat in the present landscape of the region. In assessing the
scarcity of a particular wetland, a comparative measure of the
commonness among all wetland types and the degree to which
wetlands of all types occur in the surrounding landscape should
be considered.

5. ‘Aquatic study areas, sanctuaries and refuges.” Through
various local, state and federal actions, large areas of the nation’s
wetlands have been designated and preserved by public agencies

for scientific study, and the protection of aquatic and terrestrial
habitats. Many public and private groups have also established
sanctuaries and refuges in wetlands. Wetland areas that are legally
and/or administratively controlled as such, or that are included or
nominated for inclusion in the national register of natural land-
marks, could be comparatively important. Wetland areas of signif-
icant social, cultural, or historic value, such as known landmarks,
are considered important.

6. ‘The ecosystem concept in a regional context.” The pre-
vious subsections suggest that wetlands may not only have impor-
tant functions within their boundaries, but may also interact with
ecosystems of the surrounding region. The potential impact of
wetland modification may influence distant wetlands if they are
structurally and functionally related in the region. Similarly, the
functions and values of any wetland may be affected by other
existing and potential water resource activities in the region.
Therefore, consideration should be given to those impacts which
are shown to be of regional concern.

(h) All wetlands which are to be used by the proposed activity
shall be inventoried and analyzed pursuant to this chapter. The use
of such wetlands shall be de minimis and, therefore, exempt from
further application of this section, if the applicant demonstrates
the following by a preponderance of evidence:

1. The wetlands to be used are or can be made to be suffi-
ciently hydrologically isolated from the surface and underground
waters of the state so that no violations of applicable laws and
rules would result;

2. The wetlands are not special or unique utilizing the result
of the analysis made pursuant to this chapter; and

3. The area of wetlands to be used shall not exceed 5 acres.

(5) The burden of proof to establish compliance with the
requirements of this chapter shall be on the operator.

(6) The hearing procedure outlined in s. 293.43 (5), Stats.,

shall govern all hearings on the prospecting permit application.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (4) (g)
made under s. 13.93 (2m) (b) 1., Stats., Register, September, 1995, No. 477; correc-
tions in (3) (d), (4) (e), and (6) were made under s. 13.93 (2m) (b), Stats.

NR 131.07 Prospecting plan. The prospecting plan shall
include the following:

(1) A detailed map of the proposed prospecting site in accor-
dance with s. 293.35 (1), Stats.

(2) Details of the nature, extent and final configuration of the
proposed excavation and project site including location and total
production of refuse, and nature and depth of overburden.

(3) Details of the proposed operating procedures which may
be furnished by reference to documents submitted pursuant to ch.
NR 182 including:

(a) Prospecting operating sequence.

(b) Handling of overburden materials.

(c) Prospecting waste production, loading, transportation,
storage and final disposition.

(d) Bulk sample production, loading, transportation, storage
and final disposition.

(e) Ground and surface water management techniques includ-
ing provisions for erosion prevention and drainage control and a
detailed water management plan showing source, flow paths and
rates, storage volumes and release points.

(f) Plans for collection, treatment and discharge of any water
resulting from the operation.

(g) Plans for air quality protection pursuant to ch. 285, Stats.

(h) The applicant shall prepare a risk assessment of possible
accidental health and environmental hazards potentially associ-
ated with the prospecting operation. Contingency measures with
respect to these risks and hazards, and the assumption in this
assessment, shall be explicitly stated.

(i) Measures for notifying the public and responsible govern-
mental agencies of potentially hazardous conditions including the
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movement or accumulation of toxic wastes in ground and surface
water, soils, and vegetation and other consequences of the opera-
tion of importance to public health, safety and welfare.

(j) Description of all surface facilities associated with the pros-
pecting site.

(k) Description of all geological/geotechnical investigations
and drilling programs.

(4) Evidence satisfactory to the department that the proposed
prospecting operation will be consistent with the reclamation plan
and will comply with the following minimum standards:

(a) Grading and stabilization of excavation, sides, and benches
to conform with state and federal environmental and safety
requirements and to prevent erosion and environmental pollution.

(b) Grading and stabilization of deposits of refuse in confor-
mance with state and federal safety and environmental require-
ments and solid waste laws and regulations.

(c) Stabilization of merchantable by—products.

(d) Adequate diversion and drainage of water from the pros-
pecting site to prevent erosion and contamination of surface and
groundwaters.

(e) Backfilling of excavations where such procedure will not
interfere with the prospecting operation.

(f) Handling and storage of all materials on the prospecting site
in an environmentally sound manner as determined by the depart-
ment. Materials not licensed pursuant to ch. NR 182 but deemed
by the department to present a potential threat to the environment
shall be subject to the waste characterization analysis procedure
set forth in s. NR 182.08 (2) (b).

(g) Removal and stockpiling, or other measures to protect top-
soils consistent with environmental considerations and reclama-
tion, prior to prospecting, unless the department determines that
such actions will be environmentally undesirable.

(h) Maintenance of adequate vegetative cover where feasible
to prevent erosion.

(1) Impoundment of water where necessary in a safe and envi-
ronmentally acceptable manner.

(j) Adequate planning of the site to achieve the aesthetic stan-
dards for the prospecting site described in ss. NR 131.17 and
131.18 (5).

(k) Identification and prevention of pollution as defined in s.
281.01 (10), Stats., resulting from leaching of waste materials in
accordance with state and federal solid waste laws and regula-
tions.

(L) Identification and prevention of significant environmental
pollution as defined in s. 283.01 (6m), Stats.

(m) Maintenance of appropriate emergency procedures to
minimize damage to public health, safety, welfare and the envi-
ronment from events described under sub. (3) (h).

(5) Submission of a plan for a preblasting survey. This survey
shall be completed and submitted to the department prior to any
blasting.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (1), (3)
(), (4) (k) and (L) made under s. 13.93 (2m) (b), Stats.

NR 131.08 Reclamation plan. The reclamation plan for
the prospecting site shall include the following:

(1) Detailed information and maps on reclamation procedures
including:

(a) Manner, location, sequence and anticipated duration of rec-
lamation.

(b) Ongoing reclamation procedures during prospecting
operation.

(c) Proposed interim and final topography and slope stabiliza-
tion.

(d) Proposed final land use and relationship to surrounding
land and land use.

(e) Plans for long—term maintenance of prospecting site
including:
1. Monitoring of wastes and ground and surface water quality.
2. Names of persons legally and operationally responsible for
long—term maintenance.

(f) Projected costs of reclamation including estimated cost to
the state of fulfilling the reclamation plan.

(g) Alternative plans for reclamation of the prospecting site if
all or part of the site is to become part of a mining site.

(2) Evidence satisfactory to the department that the proposed
reclamation will conform with the following minimum standards:

(a) All toxic and hazardous wastes, refuse, tailings and other
solid waste shall be disposed of in conformance with applicable
state and federal statutes and regulations.

(b) All tunnels, shafts or other underground openings shall be
sealed in a manner which will prevent seepage of water in amounts
which may be expected to create a safety, health or environmental
hazard, unless the applicant can demonstrate alternative uses
which do not endanger public health and safety and which con-
form to applicable environmental protection and mine safety laws
and rules.

(c) All underground and surface runoff waters from prospect-
ing sites shall be managed, impounded or treated so as to prevent
soil erosion to the extent practicable, flooding, damage to agricul-
tural lands or livestock, damage to wild animals, pollution of
ground or surface waters, damage to public health or threats to
public safety.

(d) All surface structures constructed as part of the prospecting
activities shall be removed, unless they are converted to an accept-
able alternate use.

(e) Adequate measures shall be taken to prevent significant
surface subsidence, but if such subsidence does occur, the affected
area shall be reclaimed.

(f) All topsoil from surface areas disturbed by the prospecting
operation shall be removed and stored in an environmentally
acceptable manner for use in reclamation.

(g) All disturbed surface areas shall be revegetated as soon as
practicable after the disturbance to stabilize slopes and prevent air
and water pollution, with the objective of reestablishing a variety
of plants and animals indigenous to the area immediately prior to
prospecting, unless such reestablishment is inconsistent with the
provisions of s. 293.01 (23), Stats. Plant species not indigenous to
the area may be used if necessary to provide rapid stabilization of
slopes and prevention of erosion, if such species are acceptable to
the department, but the ultimate goal of reestablishment of indige-
nous species shall be maintained.

(3) If it is physically or economically impracticable or envi-
ronmentally or socially undesirable for the reclamation process to
return the affected area to its original state, the reasons therefor
and a discussion of alternative conditions and uses to which the
affected area can be put.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (2) (g)
made under s. 13.93 (2m) (b).

NR 131.09 Issuance. (1) Unless denied pursuant to s.
NR 131.10 the department shall issue a prospecting permit to the
applicant within 90 days following the date of completion of the
public hearing record.

(2) After issuance of the permit but prior to commencing pros-
pecting, the operator shall file with the department the following:

(a) As required by s. 293.51, Stats., a bond or other security
payable to the department conditioned upon faithful performance
of all requirements of ch. 293, Stats., and the provisions of this
chapter.

1. The amount of the bond or other security required shall be
equal to the estimated cost to the state of fulfilling the reclamation
plan, in relation to that portion of the site that will be disturbed by
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the end of the following year. The estimated cost of reclamation
shall be determined by the department on the basis of those factors
listed in s. NR 131.07. In lieu of a bond, the operator may deposit
cash, certificates of deposit or government securities with the
department. Interest received on certificates of deposit and gov-
ernment securities shall be paid to the operator. The department
may increase the amount of the bond, cash, certificates of deposit
or government securities in lieu of the procedures contained in s.
NR 131.12 (2), in order to assure adequate financing for the recla-
mation plan.

2. The bond shall be issued by a surety company licensed to
do business in Wisconsin. If the surety company’s license to do
business is revoked or suspended, the operator, within 30 days
after receiving written notice thereof from the department, shall
substitute surety underwritten by a surety company licensed to do
business in Wisconsin. Upon failure of the operator to make a sub-
stitution, the department shall suspend the operator’s prospecting
permit until substitution has been made.

3. Each bond shall provide that the bond shall not be canceled
by the surety, except after not less than 90 days notice to the
department in writing by registered or certified mail. Not less than
30 days prior to the expiration of the 90 day notice of cancellation,
the operator shall deliver to the department a replacement bond in
the absence of which all prospecting shall cease.

(b) A certificate of insurance certifying that the operator has
in force a liability insurance policy issued by an insurance com-
pany authorized to do business in this state or in lieu of a certificate
of insurance, evidence that the operator has satisfied state or fed-
eral self—insurance requirements covering all prospecting of the
operator in this state and affording personal injury and property
damage protection in a total amount deemed adequate by the
department but not less than $50,000.

(3) Upon receipt of satisfactory reclamation bond and the cer-
tificate of insurance, the department shall give written authoriza-
tion to the operator to commence prospecting in accordance with
the prospecting and reclamation plans.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (2) (a)
(intro.) made under s. 13.93 (2m) (b), Stats.

NR 131.10 Denial. (1) The department shall deny a pros-
pecting permit if it finds any of the following:

(a) The prospecting site is unsuitable for prospecting.

(b) The prospecting site is unsuitable for surface mining absent
a certification not to surface mine.

(c) The prospecting plan and the reclamation plan will not
comply with the minimum standards for prospecting and reclama-
tion as provided in ss. NR 131.07 and 131.08.

(d) The applicant is in violation of ch. 293, Stats., and the pro-
visions of this chapter.

(e) The applicant has within the previous 20 years forfeited any
bond posted in accordance with prospecting or mining activities
in this state, unless by mutual agreement with the state.

(f) Any officer or director of the applicant has, while employed
by the applicant, the applicant’s parent corporation, any of the
applicant’s principal shareholders, or any of the applicant’s sub-
sidiaries or affiliates, in which the applicant owns more than a
40% interest, within the previous 20 years forfeited any bond
posted in accordance with prospecting or mining activities in this
state unless by mutual agreement with the state.

(g) The proposed prospecting operation may reasonably be
expected to create any of the following situations:

1. Landslides or substantial deposition from the proposed
operation in stream or lake beds which cannot be feasibly pre-
vented.

2. Significant surface subsidence which cannot be reclaimed
because of the geologic characteristics present at the proposed
site.

3. Hazards resulting in irreparable damage to any of the fol-
lowing, which cannot be prevented under the requirements of ch.
293, Stats., avoided to the extent applicable by removal from the
area of hazard or mitigated by purchase or by obtaining the con-
sent of the owner:

. Dwelling houses.

. Public buildings.

. Schools.

. Churches.

. Cemeteries.

. Commercial or institutional buildings.
. Public roads.
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. Other public property designated by the department.

4. Irreparable environmental damage to lake or stream bodies
despite adherence to the requirements of ch. 293, Stats. This sub-
division does not apply to an activity which the department has
authorized pursuant to statute, except that the destruction or filling
in of a lake bed shall be authorized notwithstanding any other pro-
vision of the law.

(2) If an application for a prospecting permit is denied, the
department, within 30 days from date of application denial, shall
furnish the operator in writing the reasons for the denial.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (1) (d),
(g) 3. and 4. made under s. 13.93 (2m) (b), Stats.

NR 131.11 Monitoring. (1) The operator shall monitor
the prospecting site in accordance with the monitoring plan con-
tained in the prospecting permit. The department may require the
operator to perform additional monitoring of environmental
changes during the course of the permitted activity and for such
additional periods of time as is necessary to satisfactorily com-
plete reclamation.

(2) The department may monitor environmental changes con-
currently with the operator as stated in sub. (1) and for an addi-
tional period of time after the full bond is released pursuant to s.
293.63 (5), Stats.

(3) (a) Baseline data and monitoring data including the moni-
toring plan shall be reviewed at the time of annual permit review,
or at such time as the operator requests any modification of the
prospecting permit or reclamation plan.

(b) Baseline data and monitoring data shall be considered by
the department in all enforcement actions including issuance of a
stop order to an operator, requiring an immediate cessation of
prospecting, in whole or in part, at any time that the department
determines that there exists an immediate substantial threat to
public health and safety or the environment.

(c) If the analyses of samples indicate that the quality of the
groundwater is statistically significantly different from either
baseline or background the owner shall notify the department
immediately.

(4) Any request for modification of the monitoring plan con-

tained in the prospecting permit shall comply with the procedures
ins. NR 131.12.

(5) Bacteriological analyses of water samples, and all radio-
logical analyses, shall be performed by the state laboratory of
hygiene or at a laboratory certified or approved by the department
of health and social services. Other laboratory test results sub-
mitted to the department under this chapter shall be performed by
a laboratory certified or registered under ch. NR 149. The follow-
ing tests are excluded from this requirement:

(a) Physical testing of soil,
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(b) Air quality tests,

(c) pH,
(d) Chlorine residual,

(e) Temperature.
Note: The requirement in this section to submit data from a certified or registered
laboratory is effective on August 28, 1986.
History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; cr. (5) Register, April,
1986, No. 363, eff. 8-28-86; correction in (2) made under s. 13.93 (2m) (b), Stats.

NR 131.12 Permit review and modification. (1) Eigh-
teen months after the issuance of a prospecting permit and annu-
ally thereafter until prospecting ceases, the department shall
review the operator’s prospecting permit, reclamation plan and
bond to ascertain adequacy, compliance with state or federal laws
enacted after the issuance of the permit and technological cur-
rency.

(2) If the department after review determines that the plan
should be modified or the bond amount changed, the department
shall notify the permit holder of the necessary modifications or
changes. If the permit holder does not request a hearing within 30
days, the modification or changes shall be deemed accepted.

(3) (a) If the permit holder desires to modify the permit, an
amended application shall be submitted to the department on
forms provided by the department. If the proposed amendment
substantially changes the scope of the original prospecting pro-
posal, the department shall process the amended application in the
same manner as an original application for a prospecting permit.

(b) If the amended application is to cancel any or all of a pros-
pecting site where no prospecting has taken place, the department
shall order the release of the bond or security or portions thereof
posted on the land being removed from the permitted prospecting
site and cancel or amend the operator’s prospecting permit.

History: Cr. Register, August, 1982, No. 320, eff. 9—1-82.

NR 131.13 Certificates of completion and bond
release. (1) Not less than 2 years after notification to the depart-
ment of completion of the reclamation plan, the operator may peti-
tion the department to reduce the amount of the bond. After public
hearing conducted pursuant to s. 293.43, Stats., the department
shall issue a certificate of completion provided the operator has
fulfilled its duties under the reclamation plan.

(2) Upon issuance of a certificate of completion, the depart-
ment shall reduce the amount of the bond or security to an amount
equal to the estimated cost of reclamation of the portion of the
prospecting site for which a certificate of completion has not been
issued.

(3) Upon issuance of a certificate or certificates of completion
of reclamation for the entire prospecting site, the department shall
require the operator to maintain a bond equal to at least 10% of the
cost to the state of reclaiming the entire prospecting site.

(4) After 5 years after issuance of the latest certificate or cer-
tificates of completion for the entire prospecting site, the depart-
ment shall release the bond or security if the department deter-
mines that the operator has complied with the reclamation plan.

(5) The operator shall reclaim the prospecting site, provided
the operator has not submitted an application to the department for
a mining permit which includes the unreclaimed prospecting site
or portions thereof which are not included in the mining permit
application in accordance with the reclamation plan within 5 years
after the issuance of the prospecting permit. If the prospecting site
is not reclaimed within the 5 year period, the operator shall forfeit
the reclamation bond and the department shall reclaim the pros-
pecting site.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (1) made
under s. 13.93 (2m) (b), Stats.

NR 131.14 Inspections. (1) Any duly authorized officer,
employee or representative of the department may enter and
inspect any property, premises or place on or at a prospecting site

at any reasonable time for the purpose of ascertaining the state of
compliance with this chapter and ch. 293, Stats.

(2) No operator may refuse entry or access to any authorized
representative of the department who requests entry for purposes
of inspection and who presents appropriate credentials.

(3) No person may obstruct, hamper or interfere with any such
inspection.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (1) made
under s. 13.93 (2m) (b), Stats.

NR 131.15 Confidentiality. (1) Except as provided
under sub. (2), prospecting data are public records subject to s.
19.21, Stats.

(2) Confidential prospecting data. (a) An applicant for a pros-
pecting permit may request confidential status for any prospecting
data.

(b) The department shall grant confidential status to prospect-
ing data if the applicant makes a request and if the prospecting data
relates to economic information or geologic information or is
entitled to confidential status as determined pursuant to s. NR
2.19.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 131.16 Enforcement. (1) (a) The department shall
hold a public hearing related to alleged or potential environmental
pollution upon the verified complaint of 6 or more citizens filed
with the department. The complaint shall state the name and
address of a person within the state authorized to receive service
of answer and other papers in behalf of complainants.

(b) The department may order the complainants to file security
for costs in a sum deemed to be adequate but not to exceed $100
within 20 days after the service upon them of a copy of such order
and all proceedings on the part of such complainants shall be
stayed until security is filed.

(c) The department shall serve a copy of the complaint and
notice of the hearing upon the alleged or potential polluter either
personally or by registered mail directed to his or her last known
post office address at least 20 days prior to the time set for the hear-
ing which shall be held not later than 90 days from the filing of the
complaint.

(d) The respondent shall file his or her verified answer to the
complaint with the department and serve a copy on the person so
designated by the complainants not later than 5 days prior to the
date set for the hearing, unless the time for answering is extended
by the department for cause shown.

(e) For purposes of any hearing under this chapter, the secre-
tary may issue subpoenas and administer oaths.

(f) Within 90 days after the closing of the hearing, the depart-
ment shall make and file its findings of fact, conclusions of law
and order, which shall be subject to review under ch. 227, Stats.
If the department determines that any complaint has been filed
maliciously or in bad faith it shall so find, and the person com-
plained against shall be entitled to recover his or her expenses on
the hearing in civil action.

(g) Any situation, project or activity which upon continuance
or implementation would cause, beyond reasonable doubt, a
degree of pollution that normally would require a clean—up action
if it already existed, shall be considered potential environmental
pollution.

(2) (a) The department may issue a stop order to an operator,
requiring an immediate cessation of prospecting, in whole or in
part, at any time that the department determines that there exists
an immediate and substantial threat to public health and safety or
the environment.

(b) The department shall schedule a hearing on the stop order,

to be held within 5 days of issuance of the order, and shall incorpo-
rate notice of the hearing in the copy of the order served upon the
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operator. Notice shall also be given to any other persons who have
previously requested notice of such proceedings.

(c) Within 72 hours after commencement of the hearing, unless
waived by agreement of the parties, the department shall issue a
decision affirming, modifying or setting aside the stop order. The
department may apply to the circuit court for an order extending
the time, for not more than 10 days, within which the stop order
must be affirmed, modified or set aside.

(d) The department shall set aside the stop order at any time,
with adequate notice to the parties, upon a showing by the operator
that the conditions upon which the order was based no longer
exist.

History: Cr. Register, August, 1982, No. 320, eff. 9—1-82.

NR 131.17 Minimum design and operation require-
ments. In addition to all other requirements of this chapter, no
person shall construct, establish, operate or maintain a prospect-
ing site except in conformance with the conditions attached to
approval of the prospecting permit at the s. 293.43, Stats., hearing
and the following requirements:

(1) To the extent practicable, and consistent with protection of
the environment and requirements of necessary department
approvals:

(a) Site elements should be placed where least observable from
off the premises in any season.

(b) Site elements should be placed within the area of the overall
site which is most visually compatible in respect to building
shape.

(c) Site elements should be painted and maintained in a manner
which is visually compatible with the associated vegetational and
earth conditions.

(d) Site elements which cannot be visually mitigated using the
techniques in pars. (b) and (c) should be made as visually incon-
spicuous as is practical.

(2) Effective means shall be taken to limit access to the site so
as to minimize exposure of the public to hazards.

(3) Every reasonable effort should be made to reduce and con-
trol the production of contaminated water.

(4) Contaminated water, including liquid effluents, from
whatever source associated with the project should be collected,
stored, recycled or treated to the maximum extent practicable.

(5) Contaminated nonpoint source runoff from disturbed
areas within the prospecting site should be collected and treated
in a manner which facilitates monitoring, maximum practicable
recycling reuse and consumption within the prospecting opera-
tion. Nonpoint sources of water pollution should be minimized to
the extent practicable. Also to the extent practicable, the fre-
quency and need for point source discharges of waste water to sur-
face waters of the state shall be regulated pursuant to ch. 283,
Stats.

(6) Provisions for critical back—up equipment in the event of
operation equipment breakdown shall be made.

(7) Design and operation specifications for prospecting site
facilities should include contingencies for emergency conditions.
Such contingencies may include emergency power supplies,
equipment redundancies or temporary holding facilities.

(8) Any prospecting site permitted pursuant to this chapter
shall be designed, constructed, maintained, operated and
reclaimed in such a manner so as to protect groundwater quality
and quantity in accordance with the standards of ch. NR 182.

(9) Waste containing potentially harmful concentrations of
acid generating material should not be used for purposes such as
the construction of parking lots or roads in prospecting sites.

(10) Prospecting site facilities should be designed to mini-
mize surface area disturbance.

(11) Where practicable, elevation differences in water—based
transport systems should be utilized for gravity flows to minimize
pumping facilities and pressures.

(12) If practicable, all liquid effluents from a prospecting
waste facility should be directed to a common point (for treatment
if necessary) before discharge to a natural watercourse. If practi-
cable, treated wastes should not be directed to more than one
watershed.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (intro.)
and (5) made under s. 13.93 (2m) (b), Stats.

NR 131.18 Location criteria and environmental
standards. (1) To the extent practicable no person shall estab-
lish, construct, operate or maintain the use of property for any
prospecting related buildings, roads, ponds, or other construction
within the following areas, except pursuant to an exemption
granted under s. NR 131.19:

(a) Within areas identified as unsuitable, in s. NR 131.03 (22).

(b) Within 1,000 feet of any navigable lake, pond or flowage.

(c) Within 300 feet of a navigable river or stream.

(d) Within a floodplain.

(e) Within 1,000 feet of the nearest edge of the right—of—way
of any of the following: any state trunk highway, interstate or fed-
eral primary highway; the boundary of a state public park; the
boundary of a scenic easement purchased by the department or the
department of transportation; the boundary of a designated scenic
or wild river; a scenic overlook designated by the department by
rule; or a bike or hiking trail designated by the United States con-
gress or the state legislature; unless, regardless of season, the site
is visually inconspicuous due to screening or being visually
absorbed due to natural objects, compatible natural plantings,
earth berm or other appropriate means, or unless, regardless of
season, the site is screened so as to be as aesthetically pleasing and
inconspicuous as is feasible.

(f) Within wetlands, except pursuant to the criteria established
ins. NR 131.06 (4).

(g) Within areas so that noncompliance will result with other
applicable federal and state laws and regulations.
History: Cr. Register, August, 1982, No. 320, eff. 9—1-82.

NR 131.19 Exemptions. (1) The department may grant
exemptions from the requirements of this chapter, if such exemp-
tions are consistent with the purposes of this chapter and will not
violate any applicable federal or state environmental law or rule.

(2) (a) All requests for exemptions by the applicant shall be
made at least 90 days before the hearing under s. 293.43, Stats.,
unless the condition which is the basis for the requested exemp-
tion is unknown to the applicant prior to that time or for good
cause shown.

(b) If an applicant applies for an exemption less than 90 days
before the hearing, the portion of the hearing concerning that
exemption request shall be held no earlier than 90 days after
receipt of the application for the exemption.

(c) Requests for exemptions may be made by any party to the
hearing other than the applicant up to 30 days before the hearing.
Any request for exemption made prior to the hearing shall be
determined as part of that proceeding.

(3) The burden of proof for seeking an exemption is upon the
person seeking it.

(4) Any party to the hearing may request more stringent stan-
dards or requirements for any provision of this chapter.

(5) Any application for an exemption made after the hearing
shall be determined by the following procedure:

(a) The application shall be in writing and shall include docu-
mentation justifying the need for the exemption, describing the
alternatives and explaining why the exemption was not sought
before the hearing.
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(b) If the application does not involve an exemption from a
requirement of this chapter, the department shall issue a decision
on the application within 15 days of receipt of the application.

(c) 1. Ifthe application involves an exemption from a require-
ment of this chapter, within 10 days of the application the depart-
ment shall publish a class 1 notice under ch. 985, Stats., in the offi-
cial newspaper designated under s. 985.04 or 985.05, Stats., or, if
none exists in a newspaper likely to give notice in the area of the
proposed modification. The notice shall invite the submission of
written comments by any person within 10 days from the time the
notice is published, and shall describe the method by which a hear-
ing may be demanded. Notice shall also be given by mail as pro-
vided in s. 293.43 (3) (b) 1., Stats.

2. Within 30 days after the notice is published, a written

demand for a hearing on the matter may be filed by any county,
city, village, town, tribal government or by any 6 persons. The
demand shall indicate the interest of the municipality or persons
who file it and state the reasons why the hearing is demanded.

3. A hearing demanded under this paragraph shall be held
within 60 days after the deadline for demanding a hearing, and
shall be conducted as a class 1 proceeding under s. 227.01 (3) (a),
Stats. The hearing shall be held in an appropriate place designated
by the department in one of the counties, cities, villages or towns
which are substantially affected by the operation of the facility.

4. Within 45 days after giving notice or within 30 days after
any hearing is adjourned, whichever is later, the department shall
determine whether the exemption shall be granted.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (2) (a),
(5) (¢) 1., and 3. were made under s. 13.93 (2m) (b), Stats.
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Chapter NR 132

METALLIC MINERAL MINING

NR 132.01 Purpose.

NR 132.02  Applicability.

NR 132.03 Definitions.

NR 132.05 Notification of intent to collect data.
NR 132.06 Application to mine.

NR 132.07 Mining plan.

NR 132.08 Reclamation plan.

NR 132.085 TIrrevocable trust agreement.

NR 132.09 Issuance.

NR 132.10  Denial.

NR 132.11 Monitoring.

NR 132.12 Permit review and modification.

NR 132.13 Certificates of completion and bond release.
NR 132.14 Inspections.

NR 132.15 Confidentiality.

NR 132.16 Enforcement.

NR 132.17 Minimum design and operation requirements.
NR 132.18 Location criteria and environmental standards.
NR 132.19  Exemptions.

Note: Chapter NR 132 as it existed on August 31, 1982 was repealed and a new
chapter NR 132 was created effective September 1, 1982.

NR 132.01 Purpose. The purpose of this chapter is to
establish procedures and standards for the comprehensive regula-
tion of metallic mineral mining in this state and to coordinate and
reconcile applicable state and federal statutes and regulations so
as to facilitate the procedures by which department permits,
licenses and approvals may be applied for, hearings may be held,
and determinations may be made by the department in a coordi-
nated and integrated manner.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 132.02 Applicability. (1) )The provisions of this
chapter are applicable to all metallic mineral mining as defined by
s.293.01 (9), Stats., including the storage, handling, processing,
transportation and disposal of all materials resulting from a min-
ing operation except to the extent that mining wastes are regulated
by ch. NR 182.

(2) Nothing herein shall require the amendment or modifica-
tion of an application to mine, a mining plan or reclamation plan
relating to a mining operation in existence on May 21, 1978 and
for which a mining permit application approved by the department
was on file on the date these rules became effective except to the
extent there is a change in the mining operation requiring a modifi-
cation of the mining permit under these rules.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (1) made
under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000, No. 529.

NR 132.03 Definitions. The following special definitions
are applicable to the terms used in this chapter:

(1) “Abandonment of mining” means the cessation of mining,
not set forth in an operator’s mining or reclamation plans or by any
other sufficient written or constructive notice, extending for more
than 6 months. Abandonment of mining does not include the
cessation of mining due either to labor strikes or the cessation of
mining due to such unforeseen developments as adverse market
conditions for a period not to exceed 5 years as determined by the
department after consulting with the metallic mining council.

(2) “Applicant” means a person who has applied for a mining
permit.

(3) “Baseline data” means the data collected by the applicant
or the department which the department has accepted through the
regulatory process of ss. NR 132.05 and 132.11, and s. 293.43,
Stats., as representing the existing environmental conditions prior
to the commencement of mining.

(4) “Concentrator” means a facility where ore is separated
into values (concentrates) and rejects (tailings).

(5) “Department” means department of natural resources.

(6) “Forfeited any bond” means the forfeiture of any perfor-
mance security occasioned by noncompliance with any mining
laws or provisions of this chapter.

(7) “Materials” means all substances handled, processed,
transported, stored or disposed of on the mining site during the
mining, concentrating and reclamation operation, including mer-
chantable by—product and other materials generated by the opera-
tion as well as those brought onto the mining site.

(8) “Merchantable by—product” means all waste soil, rock,
mineral, liquid, vegetation and other material directly resulting
from or displaced by the mining, cleaning or preparation of miner-
als during mining operations which are determined by the depart-
ment to be marketable upon a showing of marketability made by
the operator, accompanied by a verified statement by the operator
of his or her intent to sell such material within 3 years from the
time it results from or is displaced by mining. If after 3 years from
the time merchantable by—product results from or is displaced by
mining such material has not been transported off the mining site,
it shall be considered and regulated as refuse unless removal is
continuing at a rate of more than 12,000 cubic yards per year.
Regardless of whether the material constitutes merchantable by—
product, it shall be subject to the requirements of this chapter.

(9) “Metallic mineral” means a naturally occurring inorganic,
metal—containing substance which is mined or proposed to be
mined for the purpose of extracting a metal or metals which form
all or a part of the chemical composition of the mineral. Such met-
als include but are not limited to iron, copper, zinc, lead, gold, sil-
ver, titanium, vanadium, nickel, cadmium, molybdenum, chro-
mium, manganese, cobalt, zirconium, beryllium, thorium, and
uranium.

(10) “Mill” means a concentrator.

(11) “Mining” or “mining operation” means all or part of the
process in the mining of metallic minerals other than for explora-
tion or prospecting, including commercial extraction, agglomera-
tion, beneficiation, construction of roads, removal of overburden
and the production of refuse.

(12) “Mining permit” means the permit which is required of
all operators as a condition precedent to commencing mining at
a mining site.

(13) “Mining plan” means the proposal for the mining of the
mining site which shall be approved by the department under s.
293.49, Stats., prior to the issuance of the mining permit.

(14) “Mining site” means the surface area disturbed by a min-
ing operation, including the surface area from which the minerals
or refuse or both have been removed, the surface area covered by
refuse, all lands disturbed by the construction or improvement of
haulageways, pipelines and pipeline corridors, and any surface
areas in which structures, equipment, materials and any other
things used in the mining operation are situated.

(15) “Monitoring data” means the data collected by the opera-
tor or the department after the commencement of mining.

(16) “Operator” means any person who is engaged in, or who
has applied for or holds a permit to engage in mining, whether
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individually, jointly or through subsidiaries, agents, employees or
contractors.

(17) “Ore” means a naturally occurring material from which
metallic minerals may be recovered at a profit.

(18) “Overburden” means any unconsolidated material that
overlies bedrock.

(19) “Person” means any individual, corporation, coopera-
tive—owner, lessee, syndicate, partnership, firm, association,
trust, estate, public or private institution, political subdivision of
the state of Wisconsin, any state agency, or any legal successor,
representative, agent or agency of the foregoing.

(20) “Principal shareholder” means any person who owns at
least 10% of the beneficial ownership of an operator.

(21) “Reclamation” means the process by which an area
physically or environmentally affected by mining is rehabilitated
to either its original state or, if this is shown to be physically or
economically impracticable or environmentally or socially unde-
sirable, to a state that provides long—term environmental stability.
Reclamation shall provide the greatest feasible protection to the
environment and shall include, but is not limited to, the criteria for
reclamation set forth in s. 293.13 (2) (¢), Stats., and the closure
and long—term care requirements of ch. NR 182 for facilities
licensed pursuant to that chapter.

(22) “Reclamation plan” means the proposal for the reclama-
tion of the mining site which must be approved by the department
under s. 293.49, Stats., prior to the issuance of the mining permit,
and includes the closure and long—term care requirements of ch.
NR 182 for facilities licensed pursuant to that chapter.

(23) “Refuse” means all waste soil, rock, mineral, liquid, veg-
etation and other material, except merchantable by—products,
directly resulting from or displaced by the mining, and from the
cleaning or preparation of minerals during mining operations, and
shall include all waste materials deposited on or in the mining site
from other sources and mining waste as defined in s. NR 182.04.

(24) “Tailings” means waste material resulting from the bene-
ficiation of crushed ore at a concentrator.

(25) “Unsuitability” means that the land proposed for surface
mining is not suitable for such activity because the surface mining
activity itself may reasonably be expected to destroy or irrepara-
bly damage either of the following:

(a) Habitat required for survival of species of vegetation or
wildlife as designated in ch. NR 27, if such endangered species
cannot be firmly reestablished elsewhere.

(b) Unique features of the land, as determined by state or fed-
eral designation as any of the following, which cannot have their
unique characteristic preserved by relocation or replacement else-
where:

1. Wilderness areas designated by statute or administrative
rule.

2. Wild and scenic rivers designated by statute or administra-
tive rule.

3. National or state parks designated by statute or administra-
tive rule.

4. Wildlife refuges and areas designated by statute or admin-
istrative rule.

5. Historical landmarks, sites and archaeological areas desig-
nated by the state historical society.

6. Scientific areas as follows:

a. Abelman’s Gorge

ab. Abraham’s Woods

ac. Apple River Canyon

ad. Audubon Goose Pond

ae. Aurora Lake

af. Avoca Prairie-Savanna

ag. Avon Bottoms

b. Bark Bay Slough

ba. Baxter’s Hollow

bb. Bean Lake

bc. Bear Creek Cave

bd. Belmont Mound Woods

be. Beulah Bog

bf. Big Bay Sand Spit and Bog
bg. Bittersweet Lakes

bh. Blackhawk Island

bi. Black Tern Bog

c. Blue Hills Felsenmeer

ca. Blue River Sand Barrens

cb. Bois Brule Conifer Bog

cc. Bose Lake Hemlock—Hardwoods
cd. Brady’s Bluff Prairie

ce. Brant Book Pines and Hardwoods
cf. Browntown Oak Forest

cg. Buena Vista Prairie Chicken Meadow
ch. Buena Vista Quarry Prairie

d. Castle Mound Pine Forest

da. Cedarburg Beech Woods

db. Cedarburg Bog

dc. Cedar Grove Hawk Research Station
dd. Charles Pond

de. Cherokee Marsh

df. Cherry Lake Sedge Meadow

e. Chiwaukee Prairie

ea. Comstock Bog — Meadow

eb. Council Grounds Pine Forest
ec. Crex Sand Prairie

ed. Dalles of the St. Croix River
ee. Dells of the Eau Claire River
ef. Devil’s Lake Oak Forest

eg. Dewey Heights Prairie

f. Dory’s Bog

fa. Dunbar Barrens

fb. Durst Rockshelter

fc. Eagle Oak Opening

fd. East Branch Milwaukee River
fe. Ekdall Brook Conifer Swamp
ff. Ennis Lake — Muir Park

fg. Escanaba Lake Hemlocks

g. Fairy Chasm

ga. Faville Prairie

gb. Finerud Pine Forest

gc. Five—Mile Bluff Prairie

gd. Flambeau River Hardwoods Forest
ge. Flora Spring Pond

gf. Fountain Creek Wet Prairie

gg. Fourmile Island Rookery

h. Genesee Oak Opening and Fen
ha. Giant White Pine Grove

hb. Gibraltar Rock

hc. Gobler Lake

hd. Gullickson’s Glen

i. Haskell Noyes Memorial Woods
ia. High Lake Spruce—Balsam Forest
ib. Holmboe Conifer Forest

ic. Honey Creek

id. Hub City Bog

ie. Interstate Lowland Forest

f. Jackson Harbor Ridges

—_
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j- Johnson Lake Barrens

ja. Jung Hemlock—Beech Forest

jb. Karcher Springs

je. Keller Whitcomb Creek Woods
jd. Kettle Moraine Low Prairie

je. Kewaskum Maple-Oak Woods
jf. Kinnickinnic River Gorge and Delta
jg. Kohler Park Dunes

k. Kohler Park Pines

ka. Kohler—Peat Swamp Hardwoods
kb. Koshawago Springs

ke. Kurtz Woods

kd. Lake of the Pines Conifer—-Hardwoods
ke. Lampson Moraine Pines

kf. Lawrence Creek

kg. Lodde’s Mill Bluff

kh. Lulu Lake Fen

ki. Maribel Caves

kj. Marinette County Beech Forest
L. Mayville Ledge Beech — Maple Woods
La. Mazomanie Bottoms

Lb. Midway Railroad Prairie

Lc. Milwaukee River

Ld. Miscauno Cedar Swamp

Le. Moose Lake Hemlocks

m. Moquah Barrens

ma. Mt. Pisgah Hemlock—Hardwoods
mb. Mud Lake

mc. Mud Lake—Bog

md. Mukwa Bottomland Forest

me. Muralt Bluff Prairie

mf. Muskego Park Hardwoods

mg. Natural Bridge and Rockshelter
n. Necedah Oak—Pine Forest

na. Necedah Oak—Pine Savanna

nb. Neda Mine

nc. Nelson—Trevino Bottoms

nd. Newark Road Prairie

ne. New Munster Bog Island

nf. New Observatory Woods

0. Newport Conifer—Hardwoods

oa. Oliver Prairie

ob. Olson Oak Woods

oc. Oshkosh—Larsen Trail Prairies
od. Ottawa Lake Fen

oe. Oxbow Rapids

of. Parfrey’s Glen

og. Peat Lake

oh. Peninsula Park Beech Forest

p. Peninsula Park White Cedar Forest
pa. Pine Cliff

pb. Pine Glen

pc. Pine Hollow

pd. Plagge Woods

pe. Plum Lake Hemlock Forest

q. Point Beach Ridges

qa. Poppy’s Rock

gb. Port Wing Boreal Forest

gc. Powers Bluff Maple Woods

qd. Puchyan Prairie

ge. Putnam Park

qf. Renak—Polak Maple-Beech Woods

qg. Rice Lake—Thunder Lake Marsh

gh. Ridges Sanctuary

r. Ripon Prairie

ra. Rush Creek

tb. St. Croix River Barrens and Cedar Swamp

rc. St. Croix River Swamp Hardwoods

rd. Sajdak Springs

re. Sander’s Park Hardwoods

rf. Schmidt Maple Woods

rg. Scott Lake—Shelp Lake Natural Area

rh. Scuppernong Prairie

ri. Seagull Bar

s. Silver Lake Bog

sa. Sister Islands

sb. Snapper Prairie

sc. Sohlberg Silver Lake

sd. Solon Springs Sharptail Barrens

se. South Waubesa Wetlands

sf. Spring Green Reserve

sg. Spring Lake

sh. Spruce Lake Bog

si. Sterling Barrens

sj. Summerton Bog

sk. Swenson Wet Prairie

t. Tamarack Creek Bog

ta. Tellock’s Hill Woods

tb. Tiffany Bottoms

tc. Toft Point

td. Totogatic Highland Hemlocks

te. Tower Hill Bottoms

tf. Trenton Bluff Prairie

u. Trout Lake Conifer Swamp

ua. Two Creeks Buried Forest

ub. Upper Brule River

uc. VanderBloemen Bog

ud. Waterloo Fen and Springs

v. Waupun Park Maple Forest

va. Westport Drumlin Prairie

vb. Wilderness Ridge

vc. Wyalusing Hardwood Forest

vd. Wyalusing Walnut Forest

ve. Young Prairie

7. Other areas of a type designated as unique or unsuitable for
surface mining.

(26) “Waste rock” means consolidated material which has
been excavated during the mining process but is not of sufficient
value to constitute ore.

(27) “Wetlands” means an area where water is at, near, or
above the land surface long enough to be capable of supporting
aquatic or hydrophytic vegetation and which has soils indicative
of wet conditions.

History: Cr. Register, August, 1982, No. 320, eff. 9—1-82; corrections in (3),
(13), (21) and (22) made under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000,
No. 529.

NR 132.05 Notification of intent to collect data.
(1) Any person intending to submit an application for a mining
permit shall notify the department by registered mail prior to the
collection of data or information intended to be used to support the
permit application.

(2) The notice shall contain the following information:
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(a) The name, address and telephone number of the person
submitting the notice of intent.

(b) A map showing the approximate location of the mining
site.

(c) The expected date when a mining permit application may
be submitted pursuant to s. NR 132.06.

(d) Specific environmental data which were obtained, col-
lected or generated prior to the notice of intent to collect data
together with any substantiating background information which
would assist the department in establishing the validity of the data.
The substantiating background information shall include but not
be limited to the following:

1. Date obtained and methods employed.

2. Persons obtaining, collecting and generating the data and
their qualifications.

3. Permits, licenses and approvals that were in effect when the
data and information were obtained, collected and generated prior
to the notice of intent to collect data.

(e) A preliminary project description addressing the follow-
ing:
1. A topographic map showing the location of the ore body.

2. A description of the ore body including available details on
size, shape, and mineralogic composition.

3. To the extent possible, a description of the anticipated min-
ing and processing methods and wastes expected to be generated.

4. An estimate of the project schedule.

5. If applicant so desires, a proposed scope of study including
such information as required under sub. (7) (a), if such informa-
tion is available to the applicant.

6. Other pertinent information as requested by the depart-
ment.

() Quality assurance program employed in obtaining, collect-
ing, generating and evaluating all baseline data.

(3) Within 10 days of receipt of the notification under this sec-
tion, the department shall give notice of a public informational
hearing to be held not less than 45 nor more than 90 days after the
notice is given. This notice shall be given by mail to the applicant,
to any known state agency required to issue a permit for the pro-
posed operation, to the regional planning commission for the
affected areas, to the county, city, village, town and tribal govern-
ment within which any part of the affected area lies and to all per-
sons who have requested such notice. The hearing shall be a public
informational hearing to solicit public comments on the follow-
ing:

(a) Anticipated environmental impacts and desired baseline
studies to be conducted by the applicant or the department in order
to evaluate the anticipated environmental impacts;

(b) Information and data needed for a mining permit applica-
tion and an environmental impact report, if required;

(c) Information the department may seek through independent
studies and verification;

(d) A list of persons desiring to receive notification of any
departmental actions with regard to the proposed mining project;

(e) Verification procedures to be employed by the department;

(f) Quality assurance procedures to be employed by the appli-
cant; and

(g) Anticipated permits, approvals, certifications and licenses
for the proposed mining project required by federal, state and
local agencies.

(4) After review of the notice of intent and the oral and written
testimony given during and after the public hearing, the depart-
ment shall, within 90 days of the close of the public hearing,
advise the person giving the notice of the following:

(a) Specific informational and quality assurance requirements
that the person must provide for a mining permit application and
an environmental impact report, if such a report is required, the
methodology and quality assurance procedures to be used in gath-
ering information, and specifically the type and quantity of infor-
mation on the characteristics of natural resources including
groundwater in the proposed mining site and a timely application
date for all necessary approvals, licenses and permits.

(b) The department shall accept general environmental data or
information such as soil characteristics, hydrologic conditions
and air and water data contained in publications, maps, docu-
ments, studies, reports and similar sources, whether public or pri-
vate, not prepared by or for the person. The department shall
accept the data which is otherwise admissible that is collected
prior to notification for purposes of evaluating another site or sites
and which is not collected with intent to evade the provisions of
this chapter. The department shall inform the person giving notice
if the data will or will not be accepted by the department. The
department shall state in writing the reasons for not accepting all
the data or portions thereof. The acceptance of the data by the
department shall not attest to the validity of the data.

(c) Preliminary verification procedures to be conducted by the
department.

(5) All information gathered by a person giving notice shall be
submitted to the department as soon as it is in final form. The
department may revise or modify the requirements regarding
information which must be gathered and submitted. The depart-
ment shall notify the person by registered mail of the revisions or
modifications of its requirements and the reasons therefor, and if
a scope of study pursuant to sub. (7) will be required.

(6) A county, town, village, city or tribal government in which
a proposed mining site is to be located or which is likely to be sub-
stantially affected by the proposed mining operation shall be pro-
vided copies by the department of its response pursuant to sub. (4)
and of any scope of study and department comments provided to
the same resulting from sub. (7). The department shall, upon the
establishment of a local impact committee by any of the above
groups, pursuant to s. 293.33, Stats., send copies of such docu-
ments to the local impact committee rather than directly to the
county, town, village, city or tribal government.

(7) (a) If requested by the department, the applicant shall
develop a scope of study designed to comply with the depart-
ment’s informational requirements for departmental approval.
The scope of study shall include the following:

1. Identification of data requirements specified by the depart-
ment;

2. Specific methodologies to be utilized in data collection,
data processing, laboratory work and analysis;

3. Description of the format in which the data will be pre-
sented in the environmental impact report, if such report is
required;

4. Tentative schedule for collection of field data;

5. Names, addresses and qualifications of persons who will
be responsible for data collection, laboratory work and impact
analysis; and

6. Anupdated quality assurance program as previously sub-
mitted pursuant to sub. (2) (f).

(b) The scope of study shall be submitted to the department
within 120 days after the date of the department’s request for the
study.

(c) The department shall review the proposed scope of study
and shall accept, reject or make modifications in the scope of
study within 60 days of its receipt. In reviewing the proposed
scope of study, the department shall reconsider all comments
made at the informational hearing held pursuant to sub. (3).
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(d) The department may require the person to submit any or all
raw field data collected either by or for it by a consultant.

(e) The department shall develop studies and quality assurance
and verification programs in a manner consistent with future mon-
itoring requirements.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (6) made
under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000, No. 529.

NR 132.06 Application to mine. (1) No person may
engage in mining or reclamation at any mining site that is not cov-
ered by a mining permit and a written authorization to mine as pro-
vided in s. NR 132.09 (3).

(2) Any person wishing to engage in mining shall file an
application in reproducible form and 25 copies thereof with the
department upon forms prepared and furnished by the depart-
ment. A mining permit application shall be submitted for each
mining site. No application for surface mining will be entertained
by the department if within the previous 5 years the applicant, or
a different person who had received a prospecting permit for a site
had certified under s. 293.35 (1), Stats., that he or she would not
subsequently make application for a permit to conduct surface
mining at the site. Copies of the application shall be distributed to
the clerk of any county, city, village or town with zoning jurisdic-
tion over the proposed site, to the clerk of any county, city, village
or town within whose boundaries any portion of the proposed site
will be located, and to the main public library of each county or
municipality with zoning jurisdiction over the proposed site
within whose boundaries any portion of the proposed site will be
located.

(3) The application shall be accompanied by the following:

(a) A fee of $10,000 to cover the estimated cost of evaluating
the operator’s mining permit application. Upon completion of its
evaluation, the department shall adjust this fee to reflect the actual
cost of evaluation less any fees paid for the same services to satisfy
other requirements. Evaluation of a mining permit application
shall be complete upon the issuance of an order to grant or deny
a mining permit.

(b) A mining plan in accordance with s. NR 132.07.

(¢) A reclamation plan in accordance with s. NR 132.08.

(d) A proposed monitoring and quality assurance plan consis-
tent with the requirements of this chapter, ch. NR 182 and s. 1.11,
Stats. The proposed monitoring plan shall be considered at the s.
293.43, Stats., hearing.

(e) A list of names and addresses of each owner of land within
the mining site and each person known by the applicant to hold
any option or lease on land within the mining site and all prospect-
ing and mining permits in this state held by the applicant.

(f) Evidence satisfactory to the department that the applicant
has applied for necessary approvals and permits under all applica-
ble zoning ordinances and that the applicant has applied for all
necessary approvals, licenses or permits required by the depart-
ment.

(g) Information as to whether the applicant, its parent, its prin-
cipal shareholders, subsidiaries or affiliates in which it owns more
than a 40% interest, has forfeited any mining bonds in other states
within the past 20 years, and the dates and locations, if any.

(h) Information relating to whether unsuitability may exist for
surface mining to the extent not fully considered in s. 293.45,
Stats.

(1) An itemized statement showing the estimation of the cost
to the state of reclamation.

(j) Descriptions of land contiguous to the proposed mining site
which the applicant owns, leases or has an option to purchase or
lease.

(k) Other information or documentation that the department
may require.

(4) The department has been directed, pursuant to ch. 421,
laws of 1977, to assure that mining activities conducted in this
state result in a minimization of disturbance to wetlands. The leg-
islature has also directed, in ch. 377, laws of 1977, that department
rules relating to metallic mining wastes take into consideration the
special requirements of metallic mining operations in the location,
design, construction, operation and maintenance of sites and facil-
ities for the disposal of such wastes as well as any special environ-
mental concerns that will arise as a result of the disposal of the
same. The department has established, in s. NR 1.95 an overall
framework for its decisions affecting wetlands. It is, therefore, the
intent of this subsection to implement these directives recognizing
that, depending on the location and site conditions involved in a
particular case, it may be relatively easy to avoid entirely the use
of wetlands in some cases while being virtually impossible to
avoid their limited and carefully contemplated use in others and
that the goal of the siting process shall be the selection of sites that
are most favorable taking into account all pertinent factors. For
purposes, therefore, of administering these directives and rules
and acting on permits, licenses and approvals, the following stan-
dards shall be applied:

(a) The objective of the applicant’s site selection process for
mining facilities, and for the disposal or storage of wastes or mate-
rials produced by such activities, shall be the selection of a viable
site that would result in the least overall adverse environmental
impact.

(b) The applicant’s site selection process shall include the
identification and analysis of various alternatives so that a legiti-
mate comparison between the most viable sites can be made by the
department, realizing that a comparison will be made between
several sites, all of which may have some imperfections with
regard to environmental acceptability and none of which, in some
cases, may be found to be environmentally acceptable as a result
of compliance with s. 1.11, Stats., and other applicable Wisconsin
laws.

(c) To ensure compliance with the requirement to minimize the
disturbance of wetlands, the applicant shall identify and the
department shall analyze viable sites which would result in the
least overall adverse environmental impact and which would also
avoid the use of any wetlands. If such sites avoiding the use of wet-
lands cannot be identified pursuant to the standards in this subsec-
tion, then the applicant shall identify and the department shall ana-
lyze those viable sites which would result in the least overall
adverse environmental impact and which would also utilize, con-
sistent with minimizing total environmental impacts, the least
acreage and the least valuable wetlands directly and which would
cause the least adverse impact on the wetlands and waters of the
state outside the proposed area of use.

(d) The use of wetlands for mining activities, including the dis-
posal or storage of mining wastes or materials, or the use of other
lands for such uses which would have a significant adverse effect
on wetlands, are presumed to be unnecessary unless the applicant
demonstrates, taking into account economic, environmental,
technical, recreational and aesthetic factors, that the site proposed
for use:

1. Constitutes a viable site;

2. Is the alternative which causes the least overall adverse
environmental impact; and

3. Will be used in a manner so as to minimize the loss of wet-
lands functions which those wetlands may serve with respect to
related wetlands or other waters of the state, or both, outside the
proposed area of use. As used in this paragraph, a presumption
shall not be construed to be a prohibition, but rather the creating
of a burden of proof on the applicant to demonstrate by the prepon-
derance of evidence that it has complied with all the siting prin-
ciples and standards of this subsection. As used in this section,
viable means technically and economically feasible.
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(e) With respect to mining activities sited, in whole or in part,
in wetlands and predating these rules as well as ch. 377, laws of
1977, the use of such wetlands for such activities shall be deemed
necessary hereunder and the site of such use shall be deemed a
viable site. The standards of minimization herein established to
the extent applicable to such preexisting activities by reason of s.
293.13 (2) (c) 8., Stats., shall be so applicable only to the extent
specified in s. 293.91 (2), Stats. Furthermore, any additional activ-
ities undertaken in wetlands by an applicant subsequent to the
effective date of these rules, which additional activities are under-
taken to bring activities of the applicant, which were sited in wet-
lands prior to these rules, into prompt compliance with chs. 30,
281 and 283, Stats., as well as regulations, orders and decisions
thereunder, shall be deemed to be necessary so long as the appli-
cant demonstrates that, taking into account economic, environ-
mental, technical, recreational and aesthetic factors, the site pro-
posed for use by such additional activities will be used in a manner
so as to minimize the loss of wetlands and the net loss of functions
which those wetlands may serve with respect to related wetlands
or other waters of the state, or both, outside the proposed area of
use.

(f) The department shall give special consideration to a site
where it finds that the degree of necessary improvement is of such
extent and expense that compliance cannot be accomplished with-
out affecting wetlands.

(g) The applicant shall assist in the evaluation of environmen-
tal impacts as mandated herein. All of the applicable following
wetlands functions and values shall be considered except as pro-
vided in par. (h):

1. Biological functions. Wetlands are environments in which
a variety of biological functions occur. In may cases, wetlands are
very productive ecosystems which support a wide diversity of
aquatic and terrestrial organisms. Many wetland areas are vital
spawning, breeding, nursery or feeding grounds for a variety of
indigenous species. Wetlands are sometimes the habitats for state
or federally designated rare, threatened or endangered species.
Evaluation of the biological functions should include consider-
ation of the kinds, numbers and relative abundance and distribu-
tion of plant and animal species supported by the area, net primary
productivity of plant communities, wildlife production and use,
and the kinds and amount of organic material transported to other
aquatic systems as a potential energy source for consumer organ-
isms in those systems. Habitat evaluation should consider the
short— and long—term importance of the wetlands to both aquatic
and terrestrial species. In addition, the evaluation should include
any specialized wetland functions essential for an organism to
complete its life cycle requirements such as cover, spawning,
feeding and the like. Each wetland under consideration should be
evaluated on a site specific basis.

2. Watershed functions. In addition to their biological func-
tions, wetlands may serve important physical and chemical func-
tions with respect to other wetlands and waters of the state. A spe-
cific wetland, or set of wetlands, may play a critical role in
maintaining the stability of the entire system to which it is physi-
cally and functionally related. This functional role may include
the maintenance of both the hydrologic patterns and the physical
and chemical processes of related wetlands and other related
waters of the state. Evaluation of wetland functions requires a
thorough analysis of the manner and extent to which the wetland
serves to maintain the hydrologic, physical and chemical pro-
cesses of the larger ecosystem to which it belongs. Factors to be
considered in the evaluation process are discussed below. The use
of non—wetland areas may alter the hydrologic, chemical and
physical processes of wetlands outside the proposed area of use.
The possibility of such impacts from the use area into wetlands
and other waters of the state outside the proposed area of use
should be carefully considered.

2¢. Hydrologic support functions. A particular wetland may
function to maintain the hydrologic characteristics, and thereby

the physical and chemical integrity of an entire aquatic ecosystem.
Assessment of the hydrologic support function shall consider the
effects that modifications of a particular area could have on the
hydrologic relations to the whole wetland or aquatic ecosystem,
and on the cumulative effects of piecemeal alterations. Evaluation
of wetlands hydrologic functions shall include consideration of
the wetland’s location and topographic position, the areal extent
of the wetland within the associated system, the degree of connec-
tion with other wetlands and waters of the state, and the hydro-
logic regime. Hydrologic regime refers to the hydrologic charac-
teristics of a wetland such as the source of the water, its velocity,
depth and fluctuation, renewal rate and temporal patterns on tim-
ing. The water source determines ionic composition, oxygen satu-
ration, and potential pollutant load. Velocity affects turbulence
and the ability of the water to carry suspended particulate matter.
Water depth and fluctuation patterns have a critical influence on
the vegetation, wildlife, and physical-chemical properties of the
sediments and overlying waters. Renewal rate describes the fre-
quency of replacement of the water which depends on water depth
and volume, frequency of inundation and velocity. The temporal
pattern refers to the frequency of inundation and its regularity or
predictability. The hydrologic regime of a wetland influences the
biological availability and transport of nutrients, detritus and
other organic and inorganic constituents between the particular
wetland and other water bodies. Other facets of the hydrologic
regime may be considered in specific cases. The location and
topographic position of any particular wetland in relation to other
water systems determine in part the degree to which they are
hydrologically connected. The strongest hydrologic connections
are likely to occur between wetlands and other water systems
which exchange water frequently and/or are nearest to each other.
The areal extent of any particular wetland in relation to the total
area of the surrounding watershed is an important criterion in
evaluating the hydrologic support function. This includes the rela-
tive spatial relationships between specific areas under study and
the total area of the adjacent wetland and any open water areas in
the watershed.

2f. Groundwater function. Groundwater may discharge to a
wetland, recharge from a wetland to another area, evaporate from,
and/or flow through a wetland. The direction and rate of ground-
water flow in a given wetland may change. The criteria that should
be considered for their influence on the recharge potential include
the total areal extent of wetlands and other waters in the particular
drainage basin, and the hydrologic characteristics of the associ-
ated aquifer or aquifers including porosity, permeability and
transmissivity.

2i. Storm and flood water storage. Some wetlands may be
important for storing water and retarding flow during periods of
flood or storm discharge. Even wetlands without surface water
connections to other water bodies may serve this function. Such
wetlands can reduce or at least modify the potentially damaging
effects of floods by intercepting and retaining water which might
otherwise be channelled through open flow systems. The impor-
tance of a given wetland for storm and flood water storage may be
modified by the cumulative effects of the proposed activities and
previous activities within the watershed. The flood storage capac-
ity of a particular wetland is primarily a function of its area, basin
shape, substrate texture and previous degree of saturation. In gen-
eral, the greater the area of the wetland and the coarser the texture
of the substrate, the greater the potential for flood water storage,
given unsaturated field conditions. Similarly, wetland vegetation
is an important factor in reducing the energy of flood or storm
water.

2m. Shoreline protection. Wetlands also function to dissipate
the energy of wave motion and runoff surges from storms and
snowmelt, and thus lessen the effects of shoreline erosion. Wave
action shielding by wetlands is not only important in preserving
shorelines and channels, but also in protecting valuable residen-
tial, commercial and industrial acreage located adjacent to the
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aquatic ecosystems. The capacity of a particular wetland to act as
an erosional buffer for a shoreline depends on such factors as the
vegetation characteristics, the shape and size of the wetland and
the adjacent shoreline morphology. The protection of shorelines
by wetlands depends primarily on the floristic composition, struc-
ture and density of the plant community. Shoreline morphology
along with fetch, adjacent bottom topography and wetland vege-
tation are important considerations in evaluating a wetland for its
shoreline protection functions. Wetlands along shorelines with
long fetches are likely to be associated with major waters of the
state and shall not be considered for use.

2p. Other watershed functions. A wetland may perform a
variety of other important functions within a watershed. Wetlands
may degrade, inactivate, or store materials such as heavy metals,
sediments, nutrients, and organic compounds that would other-
wise drain into waterways. However, wetlands may subsequently
release potentially harmful materials if the wetland soil is dis-
turbed or its oxidation—reduction conditions altered. Potential
alterations of these processes must be considered in the analysis,
especially with regard to impacts on wetlands outside the pro-
posed area of use. In assessing the importance of a particular wet-
land to the performance of watershed functions which influence
the physical, chemical and biological properties of related waters,
the following shall be considered:

a. Density and distribution of plants;

b. Area, depth and basin shape;

c. Hydrologic regime;

d. Physical, chemical and biological properties of the water
and soil;

e. Relationship of wetland size to watershed size;

f. The number and size of other wetlands remaining in that
watershed;

g. Topography of the watershed,

h. Position of the wetland within the watershed relative to
springs, lakes, rivers and other waters;

i. Land use practices and trends within the watershed, or the
likelihood of nutrient, sediment or toxin loads increasing.

3. Recreational, cultural and economic value. Some wetlands
are particularly valuable in meeting the demand for recreational
areas, directly or indirectly, by helping to maintain water quality
and providing wildlife habitat. Examples of recreational uses
include: hunting, canoeing, hiking, snowshoeing, and nature
study. To some people and cultures certain wetlands provide an
important part of their economic base and/or contribute to their
cultural heritage. In assessing the recreational, cultural and eco-
nomic potential of a particular wetland, the following should be
considered:

a. Wetland type;

b. Size;

c. Suitability and compatibility for the different types of rec-
reational uses;

d. Legal access.

e. Accessibility without damage to other wetland values or
functions;

f. Proximity to users;

g. Position in relation to lakes, rivers and other waters;

h. Whether it provides habitat for or produces species of rec-
reational, cultural or economic interest; and

i. Whether the products of some wetlands species (e.g., wild
rice, furbearers, fish) have special cultural value and/or provide a
significant portion of the economic base for the people of a region.

4. Scarcity of wetland type. Certain wetland types (e.g., fens,
wild rice lakes) which are statewide or regionally scarce possess
special resource significance. Scarcity or rareness depends on the
frequency of occurrence of the type, the area of the type in exis-
tence prior to settlement, the historical conversion of the type and

its resultant degree of destruction, and the amount of similar habi-
tat in the present landscape of the region. In assessing the scarcity
of a particular wetland, a comparative measure of the common-
ness among all wetland types and the degree to which wetlands of
all types occur in the surrounding landscape should be considered.

5. Aquatic study areas, sanctuaries and refuges. Through var-
ious local, state and federal actions, large areas of the nation’s wet-
lands have been designated and preserved by public agencies for
scientific study, and the protection of aquatic and terrestrial habi-
tats. Many public and private groups have also established sanctu-
aries and refuges in wetlands. Wetland areas that are legally and/or
administratively controlled as such, or that are included or nomi-
nated for inclusion in the national register of natural landmarks,
could be comparatively important. Wetland areas of significant
social, cultural, or historic value, such as known landmarks, are
considered important.

6. The ecosystem concept in a regional context. The previous
subsections suggest that wetlands may not only have important
functions within their boundaries, but may also interact with eco-
systems of the surrounding region. The potential impact of wet-
land modification may influence distant wetlands if they are struc-
turally and functionally related in the region. Similarly, the
functions and values of any wetland may be affected by other
existing and potential water resource activities in the region.
Therefore, consideration should be given to those impacts which
are shown to be of regional concern.

(h) All wetlands which are to be used by the proposed activity
shall be inventoried and analyzed pursuant to this chapter. The use
of such wetlands shall be de minimis and, therefore, exempt from
further application of this section, if the applicant demonstrates
the following by a preponderance of evidence:

1. The wetlands to be used are or can be made to be suffi-
ciently hydrologically isolated from the surface and underground
waters of the state so that no violations of applicable laws and reg-
ulations would result;

2. The wetlands are not special or unique utilizing the result
of the analysis made pursuant to this chapter; and

3. The area of wetlands to be used shall not exceed 5 acres.

(5) The burden of proof to establish compliance with the
requirements of this chapter shall be on the operator.
(6) The hearing procedure outlined in s. 293.43, Stats., shall

govern all hearings on the operator’s mining permit application.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (4) (g)
made under s. 13.93 (2m) (b) 1., Stats., Register, September, 1995, No. 477; correc-
tions in (2), (3) (d) and (g), (4) (e) and (6) made under s. 13.93 (2m) (b) 7., Stats.,
Register, January, 2000, No. 529.

NR 132.07 Mining plan. The mining plan shall include the
following:

(1) A detailed map of the proposed mining site in accordance
with s. 293.37 (2) (a), Stats.

(2) Details of the nature, extent and final configuration of the
proposed excavation and mining site including location and total
production of tailings and other mining refuse, and nature and
depth of overburden.

(3) Details of the proposed operating procedures, which may
be furnished by reference to documents submitted pursuant to ch.
NR 182 including:

(a) Mining operation sequence.

(b) Handling of overburden materials.

(c) Tailings production, handling and final disposition.

(d) Ore processing including milling, concentrating, refining,
etc.

(e) Storage, loading and transportation of final product.

(f) Ground and surface water management techniques includ-
ing provisions for erosion prevention and drainage control and a
detailed water management plan showing source, flow paths and
rates, storage volumes and release points.
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(g) Plans for collection, treatment and discharge of any water
resulting from the operation.

(h) Plans for air quality protection pursuant to ch. 285, Stats.

(i) The applicant shall prepare a risk assessment of possible
accidental health and environmental hazards potentially associ-
ated with the mine operation. Contingency measures with respect
to these risks and hazards, and the assumptions in this assessment,
shall be explicitly stated.

(j) Measures for notifying the public and responsible govern-
mental agencies of potentially hazardous conditions including the
movement or accumulation of toxic wastes in ground and surface
water, soils and vegetation and other consequences of the opera-
tion of importance to public health, safety and welfare.

(k) Description of all surface facilities associated with the min-
ing site.

(L) Description of all geological/geotechnical investigations
and drilling programs.

(4) Evidence satisfactory to the department that the proposed
mining operation will be consistent with the reclamation plan and
will comply with the following minimum standards:

(a) Grading and stabilization of excavation, sides and benches
to conform with state and federal environmental and safety
requirements and to prevent erosion and environmental pollution.

(b) Grading and stabilization of deposits of mining refuse in
conformance with state and federal environmental and safety
requirements and solid waste laws and regulations.

(c) Stabilization of merchantable by—products.

(d) Adequate diversion and drainage of water from the mining
site to prevent erosion and contamination of surface and ground-
waters.

(e) Notwithstanding the provisions of s. NR 812.20, the back-
filling of excavations where such procedure will not interfere with
the mining operation and will not:

1. Cause an exceedance of any groundwater quality standard,
including any drinking water standard, implemented under this
chapter in accordance with the provisions of ch. NR 182, or

2. Adversely affect public health or welfare.

(f) Handling and storage of all materials on the mining site in
an environmentally sound manner as determined by the depart-
ment. Materials not licensed pursuant to ch. NR 182 but deemed
by the department to present a potential threat to the environment
shall be subject to the waste characterization analysis procedures
set forth in s. NR 182.08 (2) (b).

(g) Removal and stockpiling, or other measures to protect top-
soils consistent with environmental considerations and reclama-
tion, prior to mining unless the department determines that such
action will be environmentally undesirable.

(h) Maintenance of adequate vegetative cover where feasible
to prevent erosion.

(i) Impoundment of water where necessary in a safe and envi-
ronmentally acceptable manner.

(j) Adequate planning of the site to achieve the aesthetic stan-
dards for the entire mine site described in ss. NR 132.17 and
132.18 (5).

(k) Identification and prevention of pollution as defined in s.
281.01 (10), Stats., resulting from leaching of waste materials, in
accordance with state and federal solid waste laws and regula-
tions.

(L) Identification and prevention of significant environmental
pollution as defined in s. 293.01 (4), Stats.

(m) Maintenance of appropriate emergency procedures to
minimize damage to public health, safety and welfare and the
environment from events described under sub. (3) (i).

(5) Submission of a plan for a preblasting survey, such survey
being completed and submitted to the department prior to any
blasting.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; r. and recr. (4) (e), Reg-
ister, December, 1986, No. 372, eff. 1-1-87; correction in (4) (e) (intro.) made under
s. 13.93 (2m) (b) 7., Stats., Register, September, 1995, No. 477; corrections in (1),
(3) (h), (4) (k) and (L) made under s. 13.93 (2m) (b) 7., Stats., Register, January,
2000, No. 529.

NR 132.08 Reclamation plan. The reclamation plan for
the mining site shall include the following:

(1) Detailed information and maps on reclamation procedures
including:

(a) Manner, location, sequence and anticipated duration of rec-
lamation.

(b) Ongoing reclamation procedures during mining opera-
tions.

(c) Proposed interim and final topography and slope stabiliza-
tion.

(d) Proposed final land use and relationship to surrounding
land and land use.

(e) Plans for long—term maintenance of mining site including:
1. Monitoring of wastes and ground and surface water quality.

2. Names of persons legally and operationally responsible for
long—term maintenance.

(f) Projected costs of reclamation including estimated cost to
the state of fulfilling the reclamation plan.

(2) Evidence satisfactory to the department that the proposed
reclamation will conform with the following minimum standards:

(a) All toxic and hazardous wastes, refuse, tailings and other
solid waste shall be disposed of in conformance with applicable
state and federal statutes or regulations.

(b) All tunnels, shafts or other underground openings shall be
sealed in a manner which will prevent seepage of water in amounts
which may be expected to create a safety, health or environmental
hazard, unless the applicant can demonstrate alternative uses
which do not endanger public health and safety and which con-
form to applicable environmental protection and mine safety laws
and rules.

(c) All underground and surface runoff waters from mining
sites shall be managed, impounded or treated so as to prevent soil
erosion to the extent practicable, flooding, damage to agricultural
lands or livestock, damage to wild animals, pollution of ground or
surface waters, damage to public health or threats to public safety.

(d) All surface structures constructed as a part of the mining
activities shall be removed, unless they are converted to an accept-
able alternate use.

(e) Adequate measures shall be taken to prevent significant
surface subsidence, but if such subsidence does occur, the affected
area shall be reclaimed.

(f) All topsoil from surface areas disturbed by the mining
operation shall be removed and stored in an environmentally
acceptable manner for use in reclamation.

(g) All disturbed surface areas shall be revegetated as soon as
practicable after the disturbance to stabilize slopes and prevent air
and water pollution, with the objective of reestablishing a variety
of plants and animals indigenous to the area immediately prior to
mining, unless such reestablishment is inconsistent with the pro-
visions of's. 293.01 (23), Stats. Plant species not indigenous to the
area may be used if necessary to provide rapid stabilization of
slopes and prevention of erosion, if such species are acceptable to
the department, but the ultimate goal of reestablishment of indige-
nous species shall be maintained.

(3) If it is physically or economically impracticable or envi-

ronmentally or socially undesirable for the reclamation process to
return the affected area to its original state, the reasons therefor
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and a discussion of alternative conditions and uses to which the
affected area can be put.

(4) If the anticipated life and total area of the mineral deposit
are of sufficient magnitude as determined by the department, a
comprehensive long—term plan showing, in detail satisfactory to
the department, the manner, location and estimated sequential
timetable for reclamation of the entire area of contiguous land
which will be affected by mining and which is owned, leased or
under option for purchase or lease by the operator at the time of
application. When a mineral deposit lies on or under the lands of
more than one operator, the department shall require the operators
to submit mutually consistent comprehensive plans.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (2) (g)
made under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000, No. 529.

NR 132.085 Irrevocable trust agreement. (1) This
section applies to a mining permit application for which the permit
has not been issued on February 1, 2000. Notwithstanding s. NR
132.19, no exemption may be granted to the provisions of this sec-
tion.

(2) An applicant for a mining permit, as part of the permit
application, shall propose an irrevocable trust agreement or
arrangement which shall include a description of the investment
strategy and detailed information concerning the level of funding
and proposed payment schedule necessary to comply with this
section.

(3) (a) The purpose of the trust fund shall be to assure ade-
quate funds to undertake the preventive and remedial activities
listed in sub. (4). The trust documentation shall designate the
department as sole beneficiary. The trustee shall be a public entity,
bank or other financial institution located within the state of Wis-
consin which has the authority to act as a trustee, or in the case
of a public entity has equivalent powers. The trust documentation
shall specify the manner of payment into the fund and the trustee’s
powers to invest the trust corpus and income. The trustee shall
exercise prudent investment strategies consistent with the purpose
of the trust fund. All income shall accumulate in the account and
be reinvested. No withdrawal may be made from the trust fund
except as authorized in writing by the department.

(b) Following issuance of a certificate of completion of recla-
mation for the entire mining site or upon permit revocation, the
trust corpus shall consist of cash, certificates of deposit, or U.S.
government securities. A total of no more than $100,000 in cash
and certificates of deposit may be placed in the trust account; U.S.
government securities shall be used for amounts in excess of
$100,000.

(4) The trust fund shall be created and maintained in perpetu-
ity with funds adequate for the following activities:

(a) Remedial action required as the result of spills of hazardous
substances, as defined in s. 292.01 (5), Stats., at the mining site.

(b) Remedial action to mitigate any hazardous substances that
escape from the mine workings into the surrounding environment
after the mining operation has ceased.

(c) Remedial action required as the result of failure of a mining
waste facility to contain the waste.

(d) Provision of a replacement water supply as required under
s. 293.65 (4) (d), Stats.

(e) Preventive measures taken to avoid adverse environmental
consequences, including measures such as replacement of com-
ponents of waste disposal facilities. However, if the measures
relate to closure or long—term care, financial responsibility for the
associated costs shall be covered in accordance with ss. NR
182.16 and 182.17, respectively.

(5) Funding of the trust fund shall be determined at the hearing
conducted under s. 293.43, Stats., and shall be incorporated into
the mining permit issued under s. 293.49, Stats., as follows:

(a) A schedule of payment into the trust fund, during mining
operations, shall be established which takes into account a reason-

able projection of exposure. Preventive or remedial measures
which could be needed early in the mining operation shall be fully
funded prior to the commencement of mining. Those preventive
or remedial measures which could be needed only later in the
operation, or after mining has ceased, may rely on income from
the trust and periodic payments into the principal by the permittee.

(b) In establishing the level of funding, the department shall
evaluate the likelihood of the need for preventive or remedial
measures based on reasonable and conservative risk consider-
ations. In addition to the risk considerations, the department shall
evaluate the range of costs of the preventive and remedial mea-
sures that might be necessary in response to the risks. The level
of funding shall be sufficient to cover the costs of all preventive
and remedial measures needed to correct all reasonably possible
occurrences. Costs for worst case preventive or remedial mea-
sures shall be used when the measures are shown to have a reason-
able possibility of being necessary. Opportunity shall be provided
at the hearing conducted under s. 293.43, Stats., for testimony that
the worst case preventive or remedial measures have a reasonable
possibility of being necessary.

(c) In determining costs associated with the preventive or
remedial measures identified in sub. (4), consideration shall be
given to the risk assessment submitted pursuant to s. NR 132.07
(3) (1), the contingency plan submitted pursuant to ch. NR 182,
risks and impacts identified in the environmental impact state-
ment and the measures reasonably anticipated necessary to
address those risks and impacts.

(d) To the extent the trust fund relies on accrued income to pay
for future preventive or remedial measures, the conservative pro-
jection of earnings above inflation shall be used.

(e) The funding of the trust fund for activities identified in sub.
(4) shall consider the existence of other binding, guaranteed
sources of funds from the permittee which address the same pre-
ventive and remedial measures and the financial ability of the per-
mittee to comply with legal obligations for necessary remedial
activities during the operation. It is the intent of this section that
the trust fund not duplicate similar financial obligations under
other applicable provisions of law or administrative codes.

(6) Principal and income accrued from the trust fund may be
used to pay for activities identified in sub. (4), only if:

(a) The mine permittee is not obligated by law or conditions
of other obligations, such as the provision of a bond under s.
293.51, Stats., to pay for the activities, or

(b) The mine permittee is financially incapable of paying for
the costs of the activities regardless of legal obligations to do so.

(7) Notwithstanding sub. (6), principal and income from the
trust fund may be used to pay for activities identified in sub. (4),
which require immediate attention while issues of financial
responsibility are resolved. Should the permittee, a successor in
interest to the permittee or another party be determined to be
financially responsible for the costs of the activities, the reim-
bursement monies obtained from those entities shall be deposited
in the trust account.

(8) Activities identified under sub. (4) shall be undertaken by
private entities under contract with the department and the trustee.
The department shall determine when preventive or remedial
activities to be funded by the trust fund need to be undertaken. It
shall identify the scope of work, choose the entity to perform the
work, and monitor compliance with the contract. The contract
shall state that, upon satisfactory performance of work as deter-
mined by the department, the trustee shall pay to the contracting
entity the amounts provided for by the contract. The contract may
allow for interim payments.

(9) Periodic reevaluation of the funding the trust account shall
be undertaken as follows:

(a) The department shall review the funding of the trust
account, once every 5 years after issuance of the mining permit,
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or when the department determines there has been a significant
event or changed circumstances. The review shall include the
propriety of the assumptions made in the initial determination of
funding, findings from previous reviews, as well as the adequacy
of the funding in the trust account. The determination may include
a requirement for additional payment of principal by the permit-
tee, or, in the case of a determination of over—funding, reimburse-
ment to the permittee of a portion of the funds in the trust account.

(b) The permittee, any municipality within whose boundaries
the mining site is located, any Native American community that
has tribal lands within such municipality, or 5 or more interested
parties may request a review independent from the review pro-
vided for in par. (a). The department shall grant the request upon
a showing by the proponent for the review that there has been a
significant event or changed circumstances since the last review,
and that these changed circumstances warrant reevaluation prior
to the next 5—year review.

(c) The department shall provide a notice of its determination
under pars. (a) and (b) in the same manner as specified under s.
293.43 (3) (b) 1. and 2., Stats. If the determination involves any
modifications to the funding of the trust fund, the notice shall
include a detailed summary of the proposed changes and provide
for provision of the complete proposed set of changes upon writ-
ten request.

(d) If the department determines a modification to the funding
of the trust is warranted, and if the permittee, any municipality
within whose boundaries the mining site is located, any Native
American community that has tribal lands within such municipal-
ity, or 5 or more interested parties requests a hearing with 30 days
of notice, a contested case hearing shall be conducted under ch.
227, Stats.

(10) (a) During the period of scheduled payments into the
trust fund, the permittee shall establish and maintain a separate
performance bond or satisfactory insurance coverage in an
amount adequate to cover all risks and associated remedial and
preventive measures identified under sub. (5) (b).

(b) The performance bond or insurance shall remain in effect
until issuance of a certificate of completion of reclamation for the
entire mining site.

(c) The performance bond or insurance shall be issued by a
company licensed to do business in the state of Wisconsin and
shall be subject to the termination and replacement requirements
specified in s. NR 132.09 (2) (a) 2. and 3.

(d) If implementation of remedial or preventive measures
under sub. (4) is needed prior to issuance of a certificate of
completion of reclamation for the entire mining site, the perfor-
mance bond or insurance shall only be used to fund the necessary
actions in the event the trust fund is not sufficient to cover the
entire costs of remediation or prevention.

History: Cr. Register, January, 2000, No. 529, eff. 2-1-00.

NR 132.09 Issuance. (1) Unless denied pursuant to s.
NR 132.10, the department shall issue a mining permit to the
applicant within 90 days following completion of the public hear-
ing record.

(2) After issuance of the permit but prior to commencing min-
ing, the operator shall file with the department the following:

(a) As required by s. 293.51, Stats., a bond or other security
payable to the department conditioned upon faithful performance
of all requirements of ch. 293, Stats., and the provisions of this
chapter.

1. The amount of the bond or other security required shall be
equal to the estimated cost to the state of fulfilling the reclamation
plan, in relation to that portion of the site that will be disturbed by
the end of the following year. The estimated cost of reclamation
shall be determined by the department on the basis of those factors
listed in s. NR 132.07. In lieu of a bond, the operator may deposit
cash, certificates of deposit or government securities with the

department. Interest received on certificates of deposit and gov-
ernment securities shall be paid to the operator. The department
may increase the amount of the bond, cash, certificates of deposit
or government security in lieu of the procedures contained in s.
NR 132.12 (2), in order to assure adequate financing for the recla-
mation plan.

2. The bond shall be issued by a surety company licensed to
do business in Wisconsin. If the surety company’s license to do
business is revoked or suspended, the operator, within 30 days
after receiving written notice thereof from the department, shall
substitute surety underwritten by a surety company licensed to do
business in Wisconsin. Upon failure of the operator to make a sub-
stitution, the department shall suspend the operator’s mining per-
mit until substitution has been made.

3. Each bond shall provide that the bond shall not be canceled
by the surety, except after not less than 90 days notice to the
department in writing by registered or certified mail. Not less than
30 days prior to the expiration of the 90—day notice of cancella-
tion, the operator shall deliver to the department a replacement
bond in the absence of which all mining shall cease.

(b) A certificate of insurance certifying that the operator has
in force a liability insurance policy issued by an insurance com-
pany authorized to do business in this state or in lieu of a certificate
of insurance, evidence that the operator has satisfied state or fed-
eral self-insurance requirements covering all mining of the opera-
tor in this state and affording personal injury and property damage
protection in a total amount deemed adequate by the department
but not less than $50,000.

(3) Upon receipt of a satisfactory reclamation bond, the certif-
icate of insurance and evidence of the establishment of the neces-
sary trust fund and associated performance bond or insurance in
accordance with s. NR 132.085, the department shall give written
authorization to the operator to commence mining in accordance
with the mining and reclamation plans.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; am. (3), Register, Jan-

uary, 2000, No. 529, eff. 2-1-00; corrections in (2) (a) made under s. 13.93 (2m)
(b) 7., Stats., Register, January, 2000, No. 529.

NR 132.10 Denial. (1) The department shall deny a min-
ing permit if it finds any of the following:

(a) The mining plan and reclamation plan will not result in rec-
lamation of the mining site consistent with ch. 293, Stats., and the
provisions of this chapter.

(b) The proposed operation will not comply with all applicable
air, ground and surface water and solid and toxic waste disposal
laws and rules of the department.

(¢) In the case of a surface mine, the site is unsuitable for sur-
face mining.

(d) The proposed mine will endanger public health, safety or
welfare.

(e) The proposed mine will result in a net substantial adverse
economic impact in the area reasonably expected to be most
impacted by the mining activity.

(f) The proposed mining operation does not conform with all
applicable zoning ordinances.

(g) The applicant is in violation of ch. 293, Stats., and the pro-
visions of this chapter.

(h) The applicant has within the previous 20 years forfeited
any bond posted in accordance with mining activities in this state
unless by mutual agreement with the state.

(i) Any officer or director of the applicant, while employed by
the applicant, the applicant’s parent corporation, any of the appli-
cant’s principal shareholders or any of the applicant’s subsidiaries
or affiliates in which the applicant owns more than a 40% interest,
has within the previous 20 years forfeited any bond posted in
accordance with mining activities in this state, unless by mutual
agreement with the state.
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(j) The proposed mining activity may reasonably be expected
to create the following situations:
1. Landslides or substantial deposition from the proposed
operation in stream or lake beds which cannot be feasibly pre-
vented.

2. Significant surface subsidence which cannot be reclaimed
because of the geologic characteristics present at the proposed
site.

3. Hazards resulting in irreparable damage to any of the fol-
lowing, which cannot be prevented under the requirements of ch.
293, Stats., avoided to the extent applicable by removal from the
area of hazard or mitigated by purchase or by obtaining the con-
sent of the owner:

. Dwelling houses.
. Public buildings.
. Schools.
. Churches.
. Cemeteries.
Commercial or institutional buildings.
. Public roads.
. Other public property designated by the department.

4. Irreparable environmental damage to lake or stream bodies
despite adherence to the requirements of ch. 293, Stats. This sub-
division does not apply to an activity which the department has
authorized pursuant to statute, except that the destruction or filling
in of a lake bed shall not be authorized notwithstanding any other
provision of law.

(2) If an application for a mining permit is denied, the depart-
ment within 90 days of completion of the hearing record shall fur-
nish the operator findings of fact, conclusions of law and order set-
ting forth the reasons for denial.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (1) (a),

(g), (j) 3. and 4. made under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000,
No. 529.
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NR 132.11 Monitoring. (1) The operator shall monitor
the mining site in accordance with the monitoring plan contained
in the mining permit. The department may require the operator to
perform additional monitoring of environmental changes during
the course of the permitted activity and for such additional periods
of time as is necessary to satisfactorily complete reclamation.

(2) The department may monitor environmental changes con-
currently with the operator as stated in sub. (1) and for an addi-
tional period of time after the full bond is released pursuant to s.
293.63, Stats.

(3) (a) Baseline data and monitoring data including the moni-
toring plan shall be reviewed at the time of annual permit review,
or at such time as the operator requests any modification of the
mining permit or reclamation plan.

(b) Baseline data and monitoring data shall be considered by
the department in all enforcement actions including issuance of a
stop order to an operator, requiring an immediate cessation of
mining, in whole or in part, at any time that the department deter-
mines that there exists an immediate substantial threat to public
health and safety or the environment.

(c) If the analyses of samples indicate that the quality of the
groundwater is statistically significantly different from either
baseline or background, the owner shall notify the department
immediately.

(4) Any request for modification of the monitoring plan con-
tained in the mining permit shall comply with the procedures in
s. NR 131.12.

(5) Bacteriological analyses of water samples, and all radio-
logical analyses, shall be performed by the state laboratory of
hygiene or at a laboratory certified or approved by the department
of health and social services. Other laboratory test results sub-

mitted to the department under this chapter shall be performed by
a laboratory certified or registered under ch. NR 149. The follow-
ing tests are excluded from this requirement:

(a) Physical testing of soil,

(b) Air quality tests,

() pH,
(d) Chlorine residual,

(e) Temperature.
Note: The requirement in this section to submit data from a certified or registered
laboratory is effective on August 28, 1986.
History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; cr. (5), Register, April,
1986, No. 364, eff. 8-28-86; correction in (2) made under s. 13.93 (2m) (b) 7.,
Stats., Register, January, 2000, No. 529.

NR 132.12 Permit review and modification. (1) The
department shall review the mining and reclamation plans annu-
ally after the date of the mining permit issuance or a review as pro-
vided in s. NR 132.11 (2).

(2) If the department finds that because of changing condi-
tions, including but not limited to changes in reclamation costs,
reclamation technology, minimum standards in s. 293.13 (2) (c),
Stats., or government land use plans, the reclamation plan for a
mining site is no longer sufficient to reasonably provide for recla-
mation of the mining site consistent with ch. 293, Stats., and the
provisions of this chapter, the department shall require the appli-
cant to submit amended mining and reclamation plans which shall
be processed in the same manner as an application for an original
mining permit. The applicant shall be deemed to hold a temporary
mining permit which shall be effective until the amended mining
permit is issued or denied.

(3) (a) Ifan operator desires to amend or cancel a permit, min-
ing plan or reclamation plan, an amended application shall be sub-
mitted to the department on forms provided by the department. An
application for an increase or decrease in the area of a mining site
or for a change in the mining or reclamation plans shall be pro-
cessed in the same manner as an original application for a mining
permit. If 5 or more interested persons do not request a hearing in
writing within 30 days of notice under s. 293.43 (3), Stats., no
hearing need be held on the modification.

(b) If the amended application is to cancel any or all of a min-
ing site where no mining has taken place, the department shall
order the release of the bond or security or portions thereof posted
on the land being removed from the mining site and cancel or
amend the operator’s written authorization to conduct mining on
the mining site.

History: Cr. Register, August, 1982, No. 320, eff. 9—1-82; corrections in (2) and
(3) (a) made under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000, No. 529.

NR 132.13 Certificates of completion and bond
release. (1) Not less that 4 years after notification to the depart-
ment of completion of the reclamation plan, the operator may peti-
tion the department to reduce the amount of the bond. After public
hearing conducted pursuant to s. 293.43, Stats., the department
shall issue a certificate of completion provided the operator has
fulfilled its duties under the reclamation plan.

(2) Upon issuance of a certificate of completion, the depart-
ment shall reduce the amount of the bond or security to an amount
equal to the estimated cost of reclamation of the portion of the
mining site for which a certificate of completion has not been
issued.

(3) Upon issuance of a certificate or certificates of completion
of reclamation for the entire mining site, the department shall
require the operator to maintain a bond equal to at least 10% of the
cost to the state of reclaiming the entire mining site if mining of
the site was wholly underground or at least 20% of the cost to the
state of reclamation of the entire mining site if any surface mining
was conducted.

(4) After 20 years after issuance of the latest certificate or cer-
tificates of completion for the mining site, the department shall
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release the bond or security if the department determines that the
operator has complied with the reclamation plan.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (1) made
under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000, No. 529; correction in (1)
made under s. 13.93 (2m) (b) 7., Stats.

NR 132.14 Inspections. (1) Any duly authorized officer,
employee or representative of the department may enter and
inspect any property, premises or place on or at a mining site at any
reasonable time for the purpose of ascertaining the state of com-
pliance with this chapter and ch. 293, Stats.

(2) No operator may refuse entry or access to any authorized
representative of the department who requests entry for purposes
of inspection and who presents appropriate credentials.

(3) No person may obstruct, hamper or interfere with any such
inspection.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction in (1) made
under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000, No. 529.

NR 132.15 Confidentiality. All data submitted by an
applicant for a mining permit as an operator shall be considered
a public record unless confidential status is granted to such data
pursuant to s. NR 2.19.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 132.16 Enforcement. (1) (a) The department shall
hold a public hearing related to alleged or potential environmental
pollution upon the verified complaint of 6 or more citizens filed
with the department. The complaint shall state the name and
address of a person within the state authorized to receive service
of answer and other papers in behalf of complainants.

(b) The department may order the complainants to file security
for costs in a sum deemed to be adequate but not to exceed $100
within 20 days after the service upon them of a copy of such order
and all proceedings on the part of such complainants shall be
stayed until security is filed.

(c) The department shall serve a copy of the complaint and
notice of the hearing upon the alleged or potential polluter either
personally or by registered mail directed to his or her last known
post office address at least 20 days prior to the time set for the hear-
ing which shall be held not later than 90 days from the filing of the
complaint.

(d) The respondent shall file his or her verified answer to the
complaint with the department and serve a copy on the person so
designated by the complainants not later than 5 days prior to the
date set for the hearing, unless the time for answering is extended
by the department for cause shown.

(e) For purposes of any hearing under this chapter, the secre-
tary may issue subpoenas and administer oaths.

(f) Within 90 days after the closing of the hearing, the depart-
ment shall make and file its findings of fact, conclusions of law
and order, which shall be subject to review under ch. 227, Stats.
If the department determines that any complaint has been filed
maliciously or in bad faith it shall so find, and the person com-
plained against shall be entitled to recover his or her expenses on
the hearing in civil action.

(g) Any situation, project or activity which upon continuance
or implementation would cause, beyond reasonable doubt, a
degree of pollution that normally would require a clean—up action
if it already existed, shall be considered potential environmental
pollution.

(2) (a) The department may issue a stop order to an operator,
requiring an immediate cessation of mining, in whole or in part,
at any time that the department determines that there exists an
immediate and substantial threat to public health and safety or the
environment.

(b) The department shall schedule a hearing on the stop order,
to be held within 5 days of issuance of the order, and shall incorpo-
rate notice of the hearing in the copy of the order served upon the

operator. Notice shall also be given to any other persons who have
previously requested notice of such proceedings.

(c) Within 72 hours after commencement of the hearing, unless
waived by agreement of the parties, the department shall issue a
decision affirming, modifying or setting aside the stop order. The
department may apply to the circuit court for an order extending
the time, for not more than 10 days, within which the stop order
must be affirmed, modified or set aside.

(d) The department shall set aside the stop order at any time,
with adequate notice to the parties, upon a showing by the operator
that the conditions upon which the order was based no longer
exist.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 132.17 Minimum design and operation require-
ments. In addition to all other requirements of this chapter, no
person shall construct, establish, operate or maintain a mine site
except in conformance with the conditions attached to approval of
the mining permit at the s. 293.43, Stats., hearing and the follow-
ing requirements:

(1) To the extent practicable, and consistent with protection of
the environment and requirements of necessary department
approvals:

(a) Site elements should be placed where least observable from
off the premises in any season.

(b) Site elements should be placed within the area of the overall
site which is most visually compatible in respect to building
shape.

(c) Site elements should be painted and maintained in a manner
which is visually compatible with the associated vegetational and
earth conditions.

(d) Site elements which cannot be visually mitigated using the
techniques in pars. (b) and (c) should be made as visually incon-
spicuous as is practical.

(2) Effective means shall be taken to limit access to the site so
as to minimize exposure of the public to hazards.

(3) Mine-mill chemicals and processing reagent wastes shall
be governed as followed:

(a) Reagents shall not be used in a manner that will result in
any substantial harm to public health and safety or to the environ-
ment.

(b) Any considerations of whether substantial harm to public
health and safety or to the environment will occur shall consider
the total effect of the proposed reagents on the receiving water-
course. Reagent characteristics to investigate include chemical
oxygen demand, biochemical oxygen demand, biodegradability,
effects on local aquatic life (plant and animal), and effects on the
total dissolved solids concentration and hardness of the receiving
stream.

(c) Reagents that consist of or contain water soluble salts or
metals shall not be used if their use results in a discharge to the
waters of the state not in compliance with chs. 281 and 283, Stats.

(d) Adequate treatment as required pursuant to chs. 281 and
283, Stats., shall be provided for reagents which are biological
nutrients so as not to result in excessive eutrophication of aquatic
ecosystems.

(e) Reagents shall not be used or stored on the mine site if they
are not approved in the plan of operation pursuant to s. NR 182.09
or the mining plan pursuant to s. NR 132.07, except for reagents
for laboratory or testing, research or experimental purposes.

(4) Every reasonable effort should be made to reduce and con-
trol the production of contaminated water.

(5) Contaminated water, including liquid effluents, from
whatever source associated with the project should be collected,
stored, recycled or treated to the maximum extent practicable.

(6) Contaminated nonpoint source runoff from disturbed
areas within the mining site should be collected and treated in a
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manner which facilitates monitoring, maximum practicable
recycling reuse and consumption within the mining operation.
Nonpoint sources of water pollution should be minimized to the
extent practicable. Also to the extent practicable, the frequency
and need for point source discharges of waste water to surface
waters of the state shall be regulated pursuant to ch. 283, Stats.

(7) Provisions for critical back—up equipment in the event of
operation equipment breakdown shall be made.

(8) Design and operation specifications for mine site facilities
should include contingencies for emergency conditions. Such
contingencies may include emergency power supplies, equipment
redundancies or temporary holding facilities.

(9) Any mine site permitted pursuant to this chapter shall be
designed, constructed, maintained, operated and reclaimed in
such a manner so as to protect groundwater quality and quantity
in accordance with the standards of ch. NR 182.

(10) Waste containing potentially harmful concentrations of
acid generating material should not be used for purposes such as
the construction of parking lots or roads in mine sites.

(11) Mine site facilities should be designed to minimize sur-
face area disturbance.

(12) Where practicable, elevation differences in water—based
transport systems should be utilized for gravity flows to minimize
pumping facilities and pressures.

(13) Tailings transport systems, if not buried, should be
designed to provide for emergency tailings conveyance or storage
should a pipeline break, plug, freeze or require repairs and be
made accessible for inspection, emergency repair and mainte-
nance. Location of emergency spill areas must be consistent with
the prevention of environmental pollution of surface waters and
with the standards of ss. NR 182.07 (2), 132.06 (4) and 132.19. In
the event of a power failure, tailing pipelines should be self drain-
ing to the tailings area or to an emergency spill area or standby
pumps and pipelines or standby power should be provided. In
some cases (e.g., a long pipeline over rough country), several spill
areas may have to be provided.

(14) If practicable, all liquid effluents from a mine waste facil-
ity should be directed to a common point (for treatment if neces-
sary) before discharge to a natural watercourse. If practicable,
treated wastes should not be directed to more than one watershed.

(15) In general, sanitary wastes should not be directed to a
mill tailings control area without appropriate treatment.

(16) With the exception of subs. (2) through (5), (10) and (15),
the provisions of this section shall not apply to a mining operation
in existence on May 21, 1978 and for which a mining permit
application approved by the department was on file on the date
these rules became effective, except to the extent there is a change
in the mining operation requiring a modification of the mining
permit under these rules.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (intro.),
(3) (¢) and (d) and (6) made under s. 13.93 (2m) (b) 7., Stats., Register, January,
2000, No. 529.

NR 132.18 Location criteria and environmental
standards. (1) To the extent practicable no person shall estab-
lish, construct, operate or maintain the use of property for any
mining related buildings, roads, ponds, or other construction
within the following areas, except pursuant to an exemption
granted under s. NR 132.19:

(a) Within areas identified as unsuitable, in s. NR 132.03 (25).

(b) Within 1,000 feet of any navigable lake, pond or flowage.

(c) Within 300 feet of a navigable river or stream.

(d) Within a floodplain.

(e) Within 1,000 feet of the nearest edge of the right-of—way
of any of the following: any state trunk highway, interstate or fed-
eral primary highway; the boundary of a state public park; the
boundary of a scenic easement purchased by the department or the

department of transportation; the boundary of a designated scenic
or wild river; a scenic overlook designated by the department by
rule; or a bike or hiking trail designated by the United States con-
gress or the state legislature; unless, regardless of season, the site
is visually inconspicuous due to screening or being visually
absorbed due to natural objects, compatible natural plantings,
earth berm or other appropriate means, or unless, regardless of
season, the site is screened so as to be aesthetically pleasing and
inconspicuous as is feasible.

(f) Within wetlands, except pursuant to the criteria established
ins. NR 132.06 (4).

(g) Within areas so that noncompliance will result with other
applicable federal and state laws and regulations.

(2) This section shall not apply to a mining operation in exis-
tence on May 21, 1978, and for which a mining permit application
approved by the department was on file on the date these rules
became effective.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 132.19 Exemptions. (1) The department may grant
exemptions from the requirements of this chapter, if such exemp-
tions are consistent with the purposes of this chapter and will not
violate any applicable federal or state environmental law or rule.

(2) (a) All requests for exemptions by the applicant shall be
made at least 90 days before the hearing under s. 293.43, Stats.,
unless the condition which is the basis for the requested exemp-
tion is unknown to the applicant prior to that time or for good
cause shown.

(b) If an applicant applies for an exemption less than 90 days
before the hearing, the portion of the hearing concerning that
exemption request shall be held no earlier than 90 days after
receipt of the application for the exemption.

(c) Requests for exemptions may be made by any party to the
hearing other than the applicant up to 30 days before the hearing.
Any request for exemption made prior to the hearing shall be
determined as part of that proceeding.

(3) The burden of proof for seeking an exemption is upon the
person seeking it.

(4) Any party to the hearing may request more stringent stan-
dards or requirements for any provision of this chapter.

(5) Any application for an exemption made after the hearing
shall be determined by the following procedure:

(a) The application shall be in writing and shall include docu-
mentation justifying the need for the exemption, describing the
alternatives and explaining why the exemption was not sought
before the hearing.

(b) If the application does not involve an exemption from a
requirement of this chapter the department shall issue a decision
on the application within 15 days of receipt of the application.

(c) 1. Ifthe application involves an exemption from a require-
ment of this chapter, within 10 days of the application the depart-
ment shall publish a class 1 notice under ch. 985, Stats., in the offi-
cial newspaper designated under s. 985.04 or 985.05, Stats., or, if
none exists in a newspaper likely to give notice in the area of the
proposed modification. The notice shall invite the submission of
written comments by any person within 10 days from the time the
notice is published, and shall describe the method by which a hear-
ing may be demanded. Notice shall also be given by mail as pro-
vided in s. 293.43 (3) (b) 1., Stats.

2. Within 30 days after the notice is published, a written
demand for a hearing on the matter may be filed by any county,
city, village, town, tribal government or by any 6 persons. The
demand shall indicate the interest of the municipality or persons
who file it and state the reasons why the hearing is demanded.

3. A hearing demanded under this paragraph shall be held
within 60 days after the deadline for demanding a hearing, and
shall be conducted as a class 1 proceeding under s. 227.01 (3) (a),
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Stats. The hearing shall be held in an appropriate place designated
by the department in one of the counties, cities, villages or towns
which are substantially affected by the operation of the facility.
4. Within 45 days after giving notice or within 30 days after
any hearing is adjourned, whichever is later, the department shall
determine whether the exemption shall be granted.
History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections in (2) (a),

(5) (¢) 1. and 3. made under s. 13.93 (2m) (b) 7., Stats., Register, January, 2000,
No. 529.
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Chapter NR 182

METALLIC MINING WASTES

NR 182.01 Purpose.

NR 182.02  Applicability.

NR 182.04  Definitions.

NR 182.05 License periods and fees.

NR 182.06  General submittal requirements.

NR 182.07  Location criteria.

NR 182.075  Groundwater standards.

NR 182.08 Feasibility report.

NR 182.09 Plan of operation.

NR 182.10 Construction and completion reports.

NR 182.11 Minimum design and operation requirements.

NR 182.12  Inspections.

NR 182.13 Monitoring.

NR 182.135  Requirements for certified or registered laboratory.
NR 182.14  Recordkeeping and reporting.

NR 182.15 Closure.

NR 182.16  Financial responsibility for closure.

NR 182.17 Financial responsibility for long—term care.

NR 182.18 Waste management fund.

NR 182.19 Exemptions and modifications.

Note: Corrections in this chapter made under s. 13.93 (2m) (b) 7., Stats., Register,
March, 1998, No. 507.

NR 182.01 Purpose. The purpose of this chapter is to
identify metallic mining and prospecting wastes and to regulate
the location, design, construction, operation, maintenance, clo-
sure and long—term care of the site and facilities for the storage and
disposal of metallic mining and prospecting wastes. The rules
consider the special requirements of metallic mining operations
in the location, design, construction, operation and maintenance
of sites and facilities for the disposal of metallic mining wastes as
well as any special environmental concerns that will arise as the
result of the storage and disposal of metallic mining wastes.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82.

NR 182.02 Applicability. (1) These rules govern all solid
waste disposal sites and facilities for metallic mineral mining and
prospecting operations as defined in s. 293.01 (9) and (18), Stats.

(2) To the extent that prospecting and mining wastes are iden-
tified by the department as hazardous under s. 291.05 (1), Stats.,
the disposal of such wastes in a waste site governed by this chapter
shall be governed and licensed under this chapter, and not under
chs. NR 600 to 685, subject to amendment, if necessary, to comply
with applicable federal regulations adopted pursuant to the
resource conservation and recovery act of 1976, PL 94-580, or
otherwise to adequately protect the environment. Prior to a hear-
ing under s. 293.43, Stats., the department shall designate those
mining and prospecting wastes which are identified by the depart-
ment as hazardous under s. 291.05 (1), Stats.

(3) Owners of sites utilized for the disposal of mining waste,
where the mining operation was in existence on May 21, 1978
may seek approval of any feasibility study or plan of operation for
such sites. Such sites shall be licensed after a determination by the
department that the disposal of nonhazardous waste is being
undertaken in an environmentally sound manner. Upon such
determination, compliance with the licensing requirement shall
be administered in a manner which does not require substantial
structural modification of the existing site, expenditure which is
not appropriate for the nonhazardous nature of the waste or inter-
ruption of the mining operation, provided however, that only ss.
NR 182.01, 182.02 (1) to (5) and (7), 182.04 to 182.05, 182.12
to 182.15, 182.18 and 182.19 shall be applicable to such sites.

(4) Sites and facilities utilized for the storage, transportation,
treatment and disposal of nonmining solid wastes, not covered by
the definition of metallic mineral mining and prospecting wastes,
shall comply with the provisions of chs. NR 500 to 590 and 600
to 685.

(5) The provisions of this chapter are not applicable to the
design, construction or operation of industrial wastewater facili-
ties, sewerage systems and waterworks treating liquid waste
approved under s. 281.41, Stats., and/or permitted under ch. 283,
Stats., nor to sites used solely for the disposal of liquid industrial
wastes which have been approved under s. 281.41, Stats., and/or
permitted under ch. 283, Stats., except for sites and facilities used

for the ultimate disposal of metallic mining and prospecting
waste.

(6) Any waste disposal site or facility licensed pursuant to this
chapter shall be located, designed, constructed and operated in
such a manner so as to:

(a) Comply with water quality standards issued pursuant to s.
281.15, Stats.;

(b) Comply with s. 283.21 (1), Stats., relating to toxic pollu-
tants;

(c) Comply with all applicable regulations promulgated under
ch. 283, Stats., if any such facility has a point source discharge to
the waters of the state including, but not limited to, any point
source discharge from a leachate or surface water runofft collec-
tion system;

(d) Comply with s. 283.31 (2), Stats., and have the approval
of the municipal authority for that discharge, if any such facility
discharges to a publicly owned treatment works.

(7) Any waste disposal site or facility licensed pursuant to this
chapter shall be located, designed, constructed and operated in
such a manner so as to prevent air emissions from such facility
causing a violation of standards or regulations promulgated pur-
suant to ch. 285, Stats.

(8) Any waste disposal site or facility licensed pursuant to this
chapter shall be located, designed, constructed and operated in
such a manner consistent with the requirements of ch. 293, Stats.,
and the rules and regulations promulgated pursuant thereto.

(9) Pursuant to s. 293.13 (2) (a), Stats., the department may
classify prospecting and mining activities according to the type of
minerals involved. The department recognizes that the minimum
standards contained in this chapter may be insufficient in regulat-
ing uranium prospecting and mining operations and the disposal
of radioactive waste resulting from these and other metallic min-
ing operations. Accordingly, the department shall cooperate with
the department of health and social services and the radiation
protection council, pursuant to ss. 254.34 (1) (a) and 254.36, to
assist in defining the term “radioactive mining waste”. The
department shall continue its evaluation of disposal practices for
such wastes and shall, if necessary, request that rules be adopted
to regulate uranium prospecting and mining and radioactive
wastes resulting from any metallic prospecting or mining opera-
tion.

(10) Mining wastes used in the reclamation or construction of
facilities and structures on mining or prospecting sites or for back-
filling an underground mine or a prospecting excavation shall be
exempt from the requirements of ch. 289, Stats., and this chapter
but shall comply with the review and approval requirements of ch.
293, Stats., and ch. NR 131 or 132.

(11) Surface mines which are backfilled with mining waste
shall be subject to the requirements of this chapter except for ss.
NR 182.07 and 182.11 to 182.14.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; cr. (10) and (11), Regis-
ter, October, 1988, No. 394, eff. 11-1-88; correction in (2) and (4) made under s.
13.93 (2m) (b) 7., Stats., Register, September, 1995, No. 477.
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NR 182.04 Definitions. The following special definitions
are applicable to the terms used in this chapter:

(1) “Active dam” means a dam and associated settling area
into which tailings or wastewater, or both, are being introduced for
purposes of clarification or which has not been reclaimed in an
approved manner.

(2) “Applicant” means a person who has applied for a solid
waste license pursuant to this chapter.

(3) “Background concentration” means the concentration of
a substance in groundwater or surface water as determined by
monitoring at locations which are not to be affected by the mining
site.

(4) “Baseline concentration” means the concentration of a
substance in groundwater or surface water as determined by moni-
toring before mining operations.

(5) “Closure” means those actions taken by the owner or oper-
ator of a solid waste site or facility to prepare the site for long—term
care and to make it suitable for other uses.

(6) “Closure plan” means a written report and supplemental
engineering plans detailing those actions that will be taken by the
owner or operator to effect proper closure of a solid waste disposal
site or facility.

(7) “Closing” means the time at which a solid waste disposal
site or facility ceases to accept wastes, and includes those actions
taken by the owner or operator of the facility to prepare the site for
any required long—term care and make it suitable for other uses.

(8) “Completeness” means a determination by the department
that the minimum submittal requirements as established by this
chapter for a plan or report have been met.

(9) “Construct” means to engage in a program of on-site
construction, including but not limited to site clearing, grading,
dredging or landfilling.

(10) “Construction observation report” means a written report
submitted under the seal of a registered professional engineer
advising that a solid waste disposal site or facility has been
constructed in substantial compliance with a department
approved plan of operation.

(11) “Critical habitat areas” mean any habitat determined by
the department to be critical to the continued existence of any
endangered species listed in ch. NR 27.

(12) “Department” means the department of natural
resources.

(13) “Design capacity” means the total volume in cubic yards
of solid waste which could be placed in a waste site, including the
volume of cover material utilized in the facility, but not including
final cover or topsoil.

(14) “Disposal” means the discharge, deposit, injection,
dumping or placing of any mining or prospecting waste into or on
any land or water so that such waste or any constituent thereof may
enter the environment or be emitted into the air or discharged into
any waters, including groundwaters.

(15) “Establish” means to bring a solid waste disposal site or
facility into existence.

(16) “Expand an existing site or facility” means to dispose of
solid waste on land not previously licensed, to dispose of solid
waste not in accordance with a department issued plan approval,
if one exists, or to dispose of solid waste in a manner significantly
different from past operations.

(17) “Facility” or “facilities” means any land or appurte-
nances thereto used for the storage or disposal of mining wastes,
but does not include land or appurtenances used in the production
or transportation of mining wastes, such as the concentrator, haul
roads, or tailings pipelines, which are permitted under ch. NR 131
or 132.

(18) “Feasibility report” means a report for a specific solid
waste disposal site or facility that describes the site, surrounding
area, and proposed operation in terms of land use, topography,

soils, geology, groundwater, surface water, proposed waste quan-
tities and characteristics, and preliminary site or facility design
concepts.

(19) “Fill area” means the area proposed to receive or which
is receiving direct application of solid waste.

(20) “Floodplain” means the land which has been or may be
hereafter covered by flood water during the regional flood as
defined in ch. NR 116 and includes the floodway and the flood
fringe as defined in ch. NR 116.

(21) “Freeboard” means the height of the crest of the dam
above the adjacent liquid surface within the impoundment. The
“design freeboard” means the minimum freeboard which would
occur during the design flood.

(22) “Groundwater” means water in a zone of saturation
located below the surface of land.

(23) “Groundwater quality” means the chemical, physical,
biological, thermal, or radiological quality of groundwater at a site
or within an underground aquifer.

(24) “Inactive dam” means a dam and associated settling area
that is no longer actually being used for disposal of wastewater or
tailings, or both, and which has been reclaimed in an approved
manner.

(25) “Landfill” means a solid waste land disposal site or facil-
ity, not classified as a landspreading facility or a surface impound-
ment facility, where solid waste is disposed on land without creat-
ing nuisances or hazards to public health or safety, by utilizing the
principles of engineering to confine the solid waste to the smallest
practical area, to reduce it to the smallest practical volume, and to
cover it with a layer of earth at such intervals as may be necessary.

(26) “Leachate” means water or other liquid that has been
contaminated by dissolved or suspended materials due to contact
with solid waste.

(27) “Long—term care” means the routine care, maintenance
and monitoring of a solid waste land disposal facility following
the closing of the facility.

(28) “Merchantable by—product” means all waste soil, rock,
mineral, liquid, vegetation and other material directly resulting
from or displaced by the mining, cleaning or preparation of miner-
als during mining operations which are determined by the depart-
ment to be marketable upon a showing of marketability made by
the operator, accompanied by a verified statement by the operator
of his or her intent to sell such material within 3 years from the
time it results from or is displaced by mining. It after 3 years from
the time merchantable by—product results from or is displaced by
mining such material has not been transported off the mining site,
it shall be considered and regulated as refuse as defined in s.
293.01 (25), Stats., unless removal is continuing at a rate of more
than 12,000 cubic yards per year.

(29) “Mining” or “mining operation” means all or part of the
process involved in the mining of metallic minerals other than for
exploration or prospecting, including commercial extraction,
agglomeration, beneficiation, construction of roads, removal of
overburden and the production of refuse.

(30) “Mining waste” means any refuse, sludge, or other dis-
carded material, including solid, liquid, semi—solid or contained
gaseous material, resulting from metallic mineral prospecting or
mining, or from the cleaning or preparation of minerals during
prospecting or mining operations. Typical mining wastes include,
but are not limited to, tailings, waste rock, mine overburden, and
waste treatment sludges. Mining waste does not include topsoil
and mine overburden not disposed of in a waste site, but placed in
a facility permitted under ch. NR 131 or 132, to be returned to the
mine site or used in the reclamation process, and does not include
merchantable by—products.

Note: For a more specific list of metallic mining wastes see s. NR 605.05 (1) (j)
and (k).

(31) “Open dump” means a waste site which is not a sanitary

landfill.
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(32) “Operator” means any person who is engaged in, or who
has applied for or holds a permit to engage in prospecting or min-
ing, whether individually, jointly or through subsidiaries, agents,
employees or contractors.

(33) “Ore” means a naturally occurring material from which
metallic minerals can be recovered at a profit.

(34) “Overburden” means any unconsolidated material that
overlies bedrock.

(35) “Owner” means any person who operates, is engaged in,
or who has applied for or holds a permit to engage in mining or
prospecting whether individually, jointly or through subsidiaries,
agents, employees or contractors.

(36) “Person” means an individual, trust, firm, cooperative,
institution, joint stock company, corporation (including a govern-
ment corporation), partnership, association, state, municipality,
commission, political subdivision of a state, interstate body or
federal or state department, agency, or instrumentality.

(37) “Plan of operation” means a report submitted for a solid
waste disposal site or facility that describes its location, design,
construction, sanitation, operation, maintenance, closing and
long—term care.

(38) “Pollution” means the contaminating or rendering
unclean or impure the air, land or waters of the state, or making
the same injurious to public health, harmful for commercial or rec-
reational use, or deleterious to fish, bird, animal or plant life.

(39) “Proof of financial responsibility” means a bond,
deposit, proof of an established escrow account or trust account
ensuring that sufficient funds will be available to comply with the
closure and long—term care requirements of this chapter and the
approved plan of operation.

(40) “Prospecting” means engaging in the examination of an
area for the purpose of determining the quality and quantity of
minerals, other than for exploration, but including the obtaining
of an ore sample, by such physical means as excavating, trench-
ing, construction of shafts, ramps, tunnels, pits and the production
of refuse and other associated activities. “Prospecting” shall not
include such activities when the activities are, by themselves,
intended for and capable of commercial exploitation of the under-
lying ore body. However, the fact that prospecting activities and
construction may have use ultimately in mining, if approved, shall
not mean that prospecting activities and construction constitute
mining within the meaning of sub. (29), provided such activities
and construction are reasonably related to prospecting require-
ments.

(41) “Reclamation plan” means the proposal for the reclama-
tion of the prospecting or mining site, including the closure of a
solid waste disposal site or facility, which must be approved by the
department under s. 293.45 or 293.49, Stats., and ch. NR 131 or
132 prior to the issuance of the prospecting or mining permit.

(42) “Registered professional engineer” means a professional
engineer registered as such with the Wisconsin examining board
of architects, professional engineers, designers and land survey-
ors.

(43) “Sanitary landfill” means a waste site conforming to the
applicable requirements of this chapter.

(44) “Soil” means material that has been physically and
chemically derived from the bedrock by nature.

(45) “Solid waste” means mining waste as defined in this
chapter.

(46) “Statistically significant change” means an amount of
change determined by the use of statistical tests for measuring sig-
nificance at the 95% confidence level.

(47) “Storage” means the temporary placement of waste in
such a manner as to not constitute ultimate disposal, for a period
not to exceed 18 months.

(48) “Tailings” means waste material resulting from the
washing, concentration or treatment of crushed ore.

(49) “Termination” means the final actions taken by an owner
or operator of a solid waste land disposal site or facility when for-
mal responsibilities for long—term care cease.

(50) “Topsoil” means natural loam, sandy loam, silt loam, silt
clay loam or clay loam humus—bearing soils or other material that
will easily produce and sustain dense growths of vegetation capa-
ble of preventing wind and water erosion of the material itself and
other materials beneath.

(51) “USGS” means United States geological survey.

(52) “Waste rock” means consolidated rock which has been
removed during mining or prospecting, but is not of sufficient
value at the time of removal to constitute an ore.

(53) “Waste” means mining waste as defined in this chapter.

(54) “Waste site” or “waste sites and facilities” means any
land or appurtenances thereto used for the storage or disposal of
mining waste, but does not include land or appurtenances used in
the production or transportation of mining waste, such as the con-
centrator, haul roads, or tailings pipelines, which are permitted
under ch. NR 131 or 132. An underground mine or a prospecting
excavation which is backfilled with mining waste in accordance
with a prospecting permit or a mining permit issued under ch. NR
131 or 132 is not a waste site. A surface mine which is backfilled
with mining waste is subject to this chapter as set forth in s. NR
182.02, and for surface mines the mine pit and any land or appurte-
nances thereto used for the storage of mining waste may be con-
sidered a single waste site.

(55) “Well nest” means 2 or more wells installed within 10
feet of each other at the ground surface and constructed to varying
depths.

(56) “Wetland” means an area where water is at, near, or
above the land surface long enough to be capable of supporting
aquatic or hydrophytic vegetation and which has soils indicative
of wet conditions.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; am. (54), Register,
October, 1988, No. 394, eff. 11-1-88.

NR 182.05 License periods and fees. (1) No person
shall maintain or operate a waste site unless the person has
obtained an operating license from the department, except as
otherwise provided in this chapter. Applications shall be sub-
mitted on forms supplied by the department and shall be accompa-
nied by the appropriate fees as shown in Table 1. License fees are
not refundable. The license shall be issued for the design capacity
specified in the determination of site feasibility unless the depart-
ment establishes by a clear preponderance of the credible evi-
dence that:

(a) The site is not constructed in accordance with the approved
plan;

(b) The site poses a substantial hazard to public health or wel-
fare, or

(c) In—field conditions, not disclosed in the feasibility report
or plan of operation, necessitate modifications of the plan to com-
ply with standards in effect at the time of plan approval under s.
289.30 (6), Stats., or, if applicable, s. 291.25, Stats.

(2) Any such license may be suspended or revoked for failure
to pay the fees required hereunder, or for grievous and continuous
failure to comply with the approved plan of operation, or if no plan
of operation exists, for grievous and continuous failure to comply
with the standards of this chapter applicable to such site under s.
NR 182.02 (3). The department shall review the license and plan
of operation to determine compliance annually or at such other
intervals as it determines necessary, but no more frequently than
annually. At the time of such review, the operator shall pay review
fees as shown in Table 1. Review fees are not refundable.

(3) No person shall establish or construct a waste site or facil-
ity prior to obtaining written approval from the department of
plans describing site or facility feasibility and operation, or both
except as otherwise provided in this chapter. The plan review fee
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specified in Table 1 shall accompany all plans submitted to the
department for approval. Plan review fees are not transferable,
proratable or refundable.

(4) Following closure of a site or facility, the owner or any suc-
cessor in interest shall be required to have a license during the
period of owner responsibility indicated in s. 289.41 (1m) (g),
Stats. The license shall be issued for terms of 5 years with a fee of
$250 per license period.

Table 1
PLAN REVIEW FEES*
Type Feasibility Report ~ Plan of Operation
Storage 1500 1500
Land Disposal 4500 4500
Other 1500 1500
LICENSE FEES
Type Initial License Periodic Review
Fee
Storage 1500 1500
Land Disposal 1500 1500
Other 1500 1500

*The plan review fees specified in Table 1 cover the department’s review from initial
submittal through approval or denial of the report or plan. An applicant may revise or
supplement a report or plan deemed incomplete and resubmit it without paying an
additional review fee. The applicant shall pay a plan review fee as specified in Table 1
for resubmittal of a plan which has been previously denied or withdrawn after having
been determined to be complete.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; . and recr. table 1, Reg-
ister, March, 1984, No. 339, eff. 4-1-84.

NR 182.06 General submittal requirements. Unless
otherwise specified in this chapter, all submittals for review and
approval of any feasibility report, plan of operation, construction
observation report or closure plan shall include the following:

(1) The review fee specified in s. NR 182.05 in check or
money order payable to the department.

(1i) A letter detailing the desired department action or
response.

(1p) Five copies of the plan or report prepared pursuant to the
appropriate section of this chapter. Two copies shall be submitted
to the department field office responsible for the area in which the
site is located and 3 copies shall be submitted to the bureau of solid
waste management in Madison. Review time starts when copies
are received by the bureau. The plans and reports and all methods
and procedures used to prepare them shall conform to the follow-
ing:

(a) Preparation. The submittal shall be under the seal of a reg-
istered professional engineer.

(b) Investigation. All technical procedures used to investigate
a solid waste disposal site or facility shall be in accordance with
standard engineering procedures as approved by the department.
Test procedures used shall be specified. Any deviation from a
standard method shall be explained in detail with reasons pro-
vided.

(c) Format. All submittals shall include:

1. The required technical information as specified in this
chapter.

2. Maps, figures, photographs and tables where applicable to
clarify information or conclusions. The visuals shall be legible.
All maps, plan sheets, drawings, isometrics, cross—sections and
aerial photographs shall meet the following requirements:

a. Generally be no larger than 24 inches x 36 inches and no
smaller than 81/2 inches x 11 inches.

b. Be of appropriate scale to show all required details in suffi-
cient clarity.

c. Be numbered, referenced in the narrative, titled, have a leg-
end of all symbols used, contain horizontal and vertical scales,
where applicable, and specify drafting or origination dates.

d. Use uniform scales as much as practical.
e. Contain a north arrow.
f. Use USGS datum as basis for all elevations.

g. Plan sheets showing site construction, operation or closure
topography, shall also show original topography.

h. Plan sheets for land disposal sites and facilities shall indi-
cate a survey grid based on monuments established in the field.

i. All cross—sections shall show survey grid location and be
referenced to major plan sheets.

3. An appendix listing names of references, all necessary
data, procedures and calculations.

(2) Unless otherwise specified in this chapter, no person shall
operate or maintain a solid waste disposal site or facility without
a license from the department.

(a) A submittal for licensing of any solid waste disposal site
or facility shall include:

1. The license fee specified in s. NR 182.05 in check or money
order payable to the department.

2. A completed copy of the appropriate application form.

3. For all land disposal sites and facilities with plans of opera-
tion approved under this chapter, proof of financial responsibility
as specified in ss. NR 182.16 and 182.17.

(b) The department shall notify the owner or operator of its
intent to review the license and plan of operation, including moni-
toring data, to determine compliance at a frequency as determined
necessary by the department, but no more frequently than annu-
ally. Upon such notification, the owner shall within 30 days remit
the periodic review fee as specified in s. NR 182.05 in check or
money order payable to the department.

(3) In the event overlap exists between information required
in reports or applications under this chapter, such as the feasibility
report and plant of operation, and reports or applications required
under other chapters, such as the mining permit application under
ch. NR 132, and an environmental impact report under ch. NR
150, such different reports and applications, or portions thereof,
may, at the applicant’s discretion, be cross—referenced without the
necessity of repetition, or may, to the extent practicable, be com-
bined.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; correction made under
s. 13.93 (2m) (b) 1., Stats., Register, September, 1995, No. 477.

NR 182.07 Location criteria. (1) No person shall estab-
lish, construct, operate, maintain, or permit the use of property for
a waste site within the following areas, except pursuant to an
exemption granted under s. NR 182.19:

(a) Within areas identified in s. 293.01 (28), Stats., and in s. NR
131.03 (22) or 132.03 (25). In addition to s. 293.01 (28) (a), Stats.,
the presence of endangered and threatened species as designated
by the department under s. 29.604, Stats., shall be considered.

(b) Within 1,000 feet of any navigable lake, pond or flowage.

(c) Within 300 feet of a navigable river or stream.

(d) Within a floodplain.

(e) Within 1,000 feet of the nearest edge of the right—of-way
of any of the following: any state trunk highway, interstate or fed-
eral primary highway; the boundary of any state or federal park;
the boundary of a scenic easement purchased by the department
or the department of transportation; the boundary of a designated
scenic or wild river; a scenic overlook designated by the depart-
ment by rule; or a bike or hiking trail designated by the United
States congress or the state legislature; unless, regardless of sea-
son, the site is visually inconspicuous due to screening or being
visually absorbed due to natural objects, compatible natural plant-
ings, earth berm or other appropriate means, or unless, regardless
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of season, the site is screened so as to be as aesthetically pleasing
and inconspicuous as is feasible.

(f) Within 1,200 feet of any public or private water supply well.

(g) Within an area which contains known mineral resources at
the time of initial application which are likely to be mined in the
future and lie within 1,000 feet of the surface.

(h) Within 200 feet of the property line.

(1) Within an area where the department after investigation
finds that there is a reasonable probability that disposal of solid
waste within such an area will result in a violation of surface water
quality criteria and standards as specified in chs. NR 102 to 104.

(j) Within an area where the department finds there is a reason-
able probability that disposal of mining waste within such an area
will cause groundwater quality enforcement standards to be
attained or exceeded beyond the design management zone speci-
fied in s. NR 182.075.

(2) Any proposal to establish a site or facility shall comply
with the standards and procedures in s. NR 132.06 (4), relating to
the minimization of disturbance to wetlands.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; am. (1) (j), Register,

May, 1998, No. 509, eff. 6-1-98; correction in (1) (a) was made under s. 13.93
(2m) (b) 7., Stats.

NR 182.075 Groundwater standards. (1) GRouNDWA-
TER QUALITY. (a) Applicability. Notwithstanding the applicability
provisions of s. NR 140.03, under the authority of's. 293.15 (11),
Stats., mining waste facilities regulated under this chapter and
other facilities situated on a prospecting site regulated under ch.
NR 131 or a mining site regulated under ch. NR 132, approved
after June 1, 1998, shall comply with ch. NR 140.

(b) Design management zones. 1. The horizontal distance to
the boundary of the design management zone for mining waste
facilities regulated under this chapter shall be 1,200 feet from the
outer waste boundary, unless reduced pursuant to s. NR 140.22
(3), or at the boundary of property owned or leased by the appli-
cant, whichever distance is less. The outer waste boundary shall
be the outermost limit at which waste from a facility has been
stored or disposed of, or permitted or approved for storage or dis-
posal.

2. The horizontal distance to the boundary of the design man-
agement zone for a metallic mineral surface mine or surface pros-
pecting excavation shall be 1,200 feet from the edge of the mine
or prospecting excavation, unless reduced pursuant to s. NR
140.22 (3), or at the boundary of property owned or leased by the
applicant, whichever distance is less.

3. The horizontal distance to the boundary of the design man-
agement zone for an underground metallic mineral mine or pros-
pecting excavation shall be 1,200 feet from the maximum outer
edge of the underground prospecting or mine workings adjacent
to the ore body as projected to the land surface, unless reduced
pursuant to s. NR 140.22 (3), or at the boundary of property owned
or leased by the applicant, whichever distance is less.

4. The horizontal distance to the boundary of the design man-
agement zone for facilities, other than the prospecting excavation,
mine and mining waste facility, situated on a prospecting site reg-
ulated under ch. NR 131 or a mining site regulated under ch. NR
132 shall be as specified in Table 4 of ch. NR 140, if listed, or 150
feet from the edge of the facility, unless expanded or reduced pur-
suant to s. NR 140.22 (3), or at the boundary of property owned
or leased by the applicant, whichever distance is less.

(¢) Mandatory intervention boundary. The horizontal dis-
tance to the mandatory intervention boundary for a metallic min-
ing waste facility or a surface or underground metallic mineral
mine or prospecting excavation shall be 150 feet from the outer
waste boundary, the outer edge of the mine or prospecting excava-
tion, or the outer edge of the underground workings as projected
to the land surface, unless the boundary of the design management
zone is within 300 feet of the outer waste boundary, mine, pros-
pecting excavation, or underground prospecting or mine work-

ings. In no case may the mandatory intervention boundary extend
more than one half the distance from the outer waste boundary,
mine, prospecting excavation or underground prospecting or
mine workings to the boundary of the design management zone.
The mandatory intervention boundary shall apply as specified in
s. NR 182.075 (1s) and (1u).

(1p) For any substance for which there is not an enforcement
standard and preventive action limit in ch. NR 140, the waste site,
mine and other facilities on a mining site may not cause concentra-
tions which have a substantial deleterious impact on a current
beneficial use or a significant future beneficial use, of groundwa-
ter, such as drinking, irrigation, aquaculture, maintenance of live-
stock, or maintenance of aquatic and terrestrial ecosystems, as
designated at a hearing held pursuant to s. 293.43, Stats.

(1s) CONTINGENCY PLAN. (a) At the hearing conducted under
s. 293.43, Stats. the department shall determine the adequacy of
the contingency plan submitted by the applicant which specifies
the action which will be taken if an analysis of groundwater sam-
ples requires a response under ss. NR 140.24 to 140.27 and 182.13
(2) (g). The contingency plan shall provide that the response pro-
tocol include a comparison of the observed sampling results to the
results of the original predictive modeling, completed as part of
the mine permitting process, and updated predictive modeling
performed subsequent to the start of operation. If the comparison
indicates that the observed sampling results are consistent with the
design and expected performance of the facility, and the sampling
results indicate that an enforcement standard or a preventive
action limit has not been exceeded beyond the mandatory inter-
vention boundary, the operator may recommend a no response
action in accordance with s. NR 140.24.

(b) 1. If a preventive action limit or an enforcement standard
has been exceeded beyond the mandatory intervention boundary,
the department shall require a response in accordance with s. NR
140.24, but may not approve a no action response under s. NR
140.24 (5).

2. If a response under s. NR 140.24 (5) has previously been
taken, and if subsequent monitoring results are consistent with
updated predictive modeling projections and indicate that the
groundwater standards will not be attained or exceeded at the
design management zone, the department may determine that no
additional response is necessary.

3. Notwithstanding the provisions of s. NR 182.19, no
exemption under s. NR 182.19 may be granted to subd. 1. of this
subsection.

(1u) The following requirements are to be applied in conjunc-
tion with those of ss. NR 132.11 and 182.13. The department shall
specify the parameters for groundwater analysis and may include
those considered indicator parameters, those important parame-
ters identified from the waste characterization studies, and others
which might be appropriate under the specific conditions.

(a) The operator of a prospecting or mining site shall monitor
groundwater quality at locations approved by the department
along the mandatory intervention boundary and the boundary of
the design management zone.

(b) The operator of a prospecting or mining site shall monitor
groundwater quality at locations approved by the department
within the mandatory intervention boundary and the design man-
agement zone.

(c) Intervention by the operator in accordance with the provi-
sions of the contingency plan, developed in accordance with s. NR
182.09 (2) (d) and approved in accordance with ss. NR 182.08 (2)
and 182.09 (1), shall be required, regardless of the holding of any
hearing pursuant to sub. (1x), when analyses of samples from
monitoring points within the design management zone or within
the mandatory intervention boundary show a reasonable probabil-
ity that, without intervention, there may be a violation of the estab-
lished groundwater quality standards at the boundary of the
design management zone. Criteria against which “reasonable
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probability” shall be measured are the results of the predictive
modeling submitted by the applicant as part of the feasibility
report and other information available to the department.

(d) Additional monitoring locations and tests may be specified
by the department so that the actual effects of the mining site on
groundwater quality may be compared with the effects projected
in the feasibility report, mining permit application and waste
water engineering report.

(e) Groundwater shall be monitored at locations approved by
the department in the vicinity of the prospecting or mining site on
a monthly basis for at least 12 consecutive months during the ini-
tial site preparation and construction phase at the prospecting or
mining site to determine baseline water quality. Parameters ana-
lyzed shall include those substances identified in ch. NR 140 and
specified by the department for monitoring, indicator parameters
as specified by the department, parameters identified as important
in the waste material, and any other parameters deemed appropri-
ate by the department for the specific conditions of the site.

(f) Monitoring shall also be performed with respect to the qual-
ity of groundwater which is not affected by the site but which is
in the aquifers near the site.

(1x) (a) If the department has reason to believe that a site is
not in compliance with the requirements of this section, or if the
department projects with reasonable probability that a site will not
achieve such compliance at the boundary of the design manage-
ment zone, it shall refer the matter to the department of justice pur-
suant to s. 293.95, Stats., or hold a class 2 contested case hearing
pursuant to s. 293.15 (1), Stats., after giving 30 days notice to the
persons identified in s. 293.43, Stats. Notice to the operators shall
include the specific information on which the department has
based its determination. The purpose of the hearing shall be to
determine the existence and extent of noncompliance or, if non-
compliance does not exist, whether a site will not achieve com-
pliance at the boundary of the design management zone. Pursuant
to the hearing, the department:

1. Shall determine whether the same constitutes an immediate
and substantial threat to public health and safety or the environ-
ment pursuant to s. 293.83, Stats., and, therefore, requires the
issuance of a stop order;

2. Shall determine whether to cancel the mining or prospect-
ing permit if the site is in violation of ch. 293, Stats., according to
the provisions of s. 293.85, Stats.;

3. Shall determine if the noncompliance constitutes a griev-
ous and continuous failure to comply with the approved plan of
operation pursuant to s. 289.30 (7) or 289.31 (1), Stats., and, there-
fore, requires license revocation; and

4. Shall determine, if appropriate, if any other sanctions
authorized by s. 293.15 (3) or 293.83, Stats., are necessary to
assure compliance.

(b) A decision shall be issued with respect to a hearing held
pursuant to par. (a) within 30 days of its conclusion, and shall be
in writing accompanied by findings of fact and conclusions of law.
The findings of fact shall consist of a concise and separate state-
ment of the ultimate conclusions upon each material issue of fact
with recital of evidence.

(2) GROUNDWATER QUANTITY. (a) If the department finds that
the proposed waste site will adversely affect or reduce the avail-
ability of water to any public utility, as defined in s. 196.01 (5),
Stats., in furnishing water to or for the public, it shall either deny
the license or grant a license under which it imposes such condi-
tions as to location, depth, construction and ultimate use so that the
water supply of any public utility engaged in furnishing water to
or for the public will not be impaired.

(b) If the department finds that the waste site would cause
unreasonable harm to any person through lowering the water table
or reducing artesian pressure, it shall deny the license or grant a
license under which it imposes conditions whereby such unrea-
sonable harm will be precluded.

(c) Ifthe department finds that the waste site will have a direct
and substantial effect upon a watercourse or lake, and that such
water used by or coming from the site will:

1. Be put to an unreasonable use and will cause harm to an
existing use of a watercourse or lake by a riparian proprietor or a
nonriparian who holds a grant from a riparian proprietor of the
grantor’s right to use the water, or

2. Cause harm to a nonriparian exercising a right to use public
or private waters created by government authority, permit, or
license, or

3. Interfere with the exercise of a public right to use the
waters; then the department shall deny the license or grant a
license imposing conditions whereby such harm will be pre-
cluded.

(d) The department shall not deny the waste site license merely
because operation of the site will interfere with or prevent the initi-
ation of a new use of groundwater, or a new use of the water or a
watercourse or lake by a riparian proprietor.

(e) For the purpose of par. (c), the determination of the reason-
ableness of the use of water depends on a consideration of the
interests of the user, of any person harmed thereby, and of society.
Factors which affect the determination include the following:

1. The purpose of the respective uses;

2. The suitability of the uses of the watercourse, lake or aqui-
fer;

. The economic value of the uses;
. The social value of the uses;
. The extent and amount of the harm caused;

6. The practicality of avoiding the harm by adjusting the use
or method of use of one party or the other;

7. The practicality of adjusting the quantity of water used by
each party;

8. The protection of existing values of water uses, land,
investments and enterprises; and

9. The justice of requiring the user causing harm to bear the

loss.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; corrections made
under s. 13.93 (2m) (b) 1. and 7., Stats., Register, September, 1995, No. 477; .
(intro.), (1g), (1m) and (1r), r. and recr. (1), and (1s) (b), renum. and am. (1p) (c) 4.,
to be (1p) and am. (1s) (a), (1u) (a), (b), (c), (d), (e), and (1x) (a), Register, May, 1998,
No. 509, eff. 6-1-98; corrections in (1x) (b) and (2) (a) made under s. 13.93 (2m)
(b) 7., Stats.

NR 182.08 Feasibility report. (1) Any applicant is
encouraged to contact the department during the early stages of
project planning and development to determine what permits and
approvals may be required and to assure that submissions are con-
sistent with department requirements.

(2) No person may establish or construct a waste site or
expand an existing waste site not in operation as of May 21, 1978,
without first obtaining approval of a feasibility report and a plan
of operation from the department. The purpose of the feasibility
report is to determine whether the site may be approved for the
purpose intended and to identify any conditions which must be
included in the plan of operation and in the license issued pursuant
to this chapter. The feasibility report shall be submitted in accor-
dance with s. NR 182.06 (1) and be consistent with ch. NR 132.
If the proposed waste site is a surface mine backfilled with mining
waste, the feasibility report submittal provisions of this section
may be satisfied by including the information required by this sec-
tion in the mining permit application submitted pursuant to ch. NR
132 and issuance of the mining permit shall constitute approval of
the feasibility report requirements and favorable determination of
site feasibility. The amount of regional and site specific informa-
tion and data required for each waste site may vary and shall be
based on the waste characterization, but shall, at a minimum, con-
tain the following, unless such information is contained in submit-
tal of documents required under ch. NR 132 or 150 or s. 23.11 (5),
Stats.:

[ I OS]
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(a) General facility information. The following information
shall be included: project title; name, address and phone number
of the person who has been designated as the primary contact for
departmental correspondence; owner of the proposed facility; site
location; proposed licensed acreage; proposed facility life and
range of disposal capacity; and estimated waste types and quanti-
ties to be contained.

(b) Waste characterization and analysis. Applicants shall con-
duct a characterization and analysis of all mining wastes which
may be disposed of or stored in the waste site.

(be) Evaluation. Waste characterization and analysis shall
identify the characteristics of the wastes which must be known to
enable the applicant to comply with the requirements of these reg-
ulations. It shall be an evaluation of the quantities, variability, and
physical, radiologic and chemical properties of a waste necessary
for predicting potential environmental impact of waste handling,
storage and disposal, and for determining the appropriate regula-
tory controls and specific disposal or storage design. Evaluation
may include a review of the literature and results from similar
existing facilities, materials, or studies.

(bi) Testing. Testing shall be performed on the representative
samples of material available, on individual wastes from the min-
ing and milling process, and on composite wastes where mixed
storage or disposal of individual wastes is proposed. Where either
physical or chemical segregation of a waste is proposed, each
individual waste shall be tested. If the information relevant to the
waste characterization is not known, and the overall costs of
obtaining it are unreasonable or beyond the state—of-the—art, then
the characterization shall include worst case analyses and associ-
ated probabilities. The major components of waste characteriza-
tion and analysis shall include:

1. Identification of all wastes which will be disposed of or
stored in the waste site. Identification shall include classification
of waste types, estimation of the generation rates and volumes of
each type, and an explanation of the ultimate disposition of each
type.

2. Chemical, radiologic and mineralogic analyses of the
wastes.

3. Particle size analyses of the wastes.

4. Chemical and physical characteristics testing shall be per-
formed unless it is documented based on the analyses in subds. 2.
and 3. or past experience that there is no potential for significant
environmental damage or the potential of a threat to public health,
safety and welfare. This testing program shall include:

a. Determination of the acid producing characteristics of the
wastes considering the acid producing content of the materials,
the size, form of the acid producing material, and spatial distribu-
tion of its particles, the neutralizing effect of host materials; and
the quality of leachate produced by similar wastes.

b. Determination of the leaching potential of the wastes and
determination of the composition of the resulting leachate.

c. An evaluation of the physical, radiologic and chemical
properties of representative samples of wastes as may be required
to develop storage or disposal plans.

5. The applicant shall describe in detail the testing and chain
of custody methods employed in evaluating the waste characteris-
tics, and shall provide to the department justification for the use
of such methods. If the department cannot reasonably verify the
methods utilized by the applicant or the results therefrom other
than by independent testing, the department may require that the
applicant provide representative samples to the department for
such independent testing. Use of these samples shall recognize the
effect of time upon the representativeness of sample analysis
results.

6. Where prospecting samples are available, the applicant
shall conduct, if required by the department, a field testing pro-

gram to both supplement and verify literature survey and labora-
tory testing programs.

7. The applicant is encouraged to develop methods of waste
handling that will result in the reuse or recovery of such materials.
Accordingly, the feasibility report shall include a discussion of
alternative methods of disposal of waste materials, including an
analysis of the practicability of the reuse, sale, recovery, or proc-
essing of such wastes for other purposes.

(bo) Summary. A summary of the waste characterization as it
relates to the handling, storage and disposal of the same shall be
provided.

(bs) Results. Results of the waste characterization and analysis
combined with information from the evaluation of regional and
site specific information, shall be used as part of the feasibility
report and plan of operation phases of the project to: determine
specific approaches for locating the waste site; determine and
obtain appropriate site specific information, and develop
appropriate design, construction, operation, monitoring and
long—term care requirements for each category of waste.

(¢) Regional information. A discussion of the regional site set-
ting shall be included to provide a basis for comparison and inter-
pretation of site specific information obtained through field inves-
tigations. The discussion should generally be limited to
information available from state agency files and publications
although some field verification and updating may be necessary.
The term regional as used herein is intended to include that area
which may affect or be affected by the proposed site. In most
instances this will be the proposed site, and the area within a radius
up to 5 miles from the site. The discussions should be supple-
mented by maps or cross—sections, where appropriate. The fol-
lowing items shall be addressed:

1. Topography.

2. Hydrology, including surface water drainage patterns and
important hydrologic features such as navigable waters, springs,
drainage divides and wetlands.

3. Geology, including the nature and distribution of bedrock
and unconsolidated deposits.

4. Hydrogeology, including depth to groundwater, flow direc-
tions, recharge and discharge areas, groundwater divides, aquifers
and the identification of the aquifers used by all public and private
wells within at least 1,200 feet of each proposed site.

5. Ground and surface water quality, and precipitation chem-
istry.

6. Climatology.

7. Identification of adjacent landowners.

8. Zoning.

9. Present land uses with particular emphasis on known recre-
ational, historic, archaeological, scientific, cultural or scenic sig-
nificance.

10. Present or proposed access roads and weight restrictions.

11. Factors identified in s. NR 182.07, location criteria.

12. Identification of aquatic and terrestrial ecosystems such
as stream orders and classifications.

(d) Site specific information. Site specific information shall be
included and field and laboratory investigations shall be per-
formed to further define site physical, chemical and biological
characteristics as provided below.

1. Field investigations shall be performed to define the site
specific topography, soil types, depth to bedrock and groundwa-
ter. An existing site conditions plan sheet shall be prepared which
shall be a detailed topographic survey of the area of investigation.
All elevations shall be tied to USGS mean sea level datum. The
map, if practicable, shall have a scale no greater than 1:2,400 with
a contour interval of 0.1 to 4 feet. The plan shall illustrate the prop-
erty boundaries, proposed waste facility and site boundaries, sur-
vey grid and north arrow, buildings, water supply wells, utility
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lines, man—made features, soil boring locations, observation well
locations and other pertinent information.

2. The number and depth of soil borings required depends on
the relative homogeneity of the soils at the site, the size of the area,
character of the wastes and the geotechnical design requirements
for the waste site. The borings shall be located to sample ade-
quately major geomorphic features such as ridges and lowlands.
Each major soil layer encountered during the boring investigation
shall be classified according to the unified soil classification sys-
tem.

3. Boring logs shall be prepared for all borings. Each log shall
include soil and rock descriptions, method of drilling, method of
sampling, sample depths, date of boring, and water level measure-
ments and dates. All elevations shall be referred to USGS mean
sea level datum.

4. a. Soil samples shall be collected to adequately determine
the geology and ensure proper design and monitoring of the site.
Soil samples shall be collected at maximum 5—foot depth inter-
vals, unless physical conditions such as soil homogeneity indicate
that greater intervals would be adequate. Where appropriate, sam-
ples shall be collected using generally accepted undisturbed soil
sampling techniques. All soil samples should be classified accord-
ing to the unified soil classification system.

b. Soil tests including grain—size distribution and Atterburg
limits shall be performed as required for classification and cor-
relation purposes and to develop necessary geotechnical design
parameters for the waste site. Samples shall not be composited for
testing purposes.

c. Soil testing shall also include other physical, chemical, and
biological testing as appropriate.

5. The hydraulic conductivity of the various soil strata shall
be determined. In situ hydraulic conductivity testing procedures
shall be used as appropriate to confirm laboratory values.

6. a. Water table observation wells and piezometers shall be
constructed and monitored to provide data necessary to determine
horizontal and vertical groundwater flow patterns in and around
the proposed site. Soil samples shall be collected and analyzed as
described in subd. 4. a. to ¢. from those observation wells, or the
deepest well of a well nest, used to provide the data necessary to
determine groundwater flow patterns in and around the proposed
site or a sampled boring within 20 feet of such a well.

b. Well construction log information shall include the eleva-
tion of the ground surface, the top of the pipe, the bottom of each
boring, the well seals, the screened interval, a description of well
construction, and a boring log as required in subd. 3.

c. Upon completion, each well shall be developed by pump-
ing until the water pump is cleared. Pumping may include air lift
pumps.

d. Successive water level measurements in each well shall be
made until stabilized readings are obtained.

7. a. A series of geologic cross—sections illustrating the fol-
lowing shall be prepared: existing topography, soil borings, soil
classification, soil properties, interpreted soil stratigraphy, bed-
rock, well and boring locations and constructions and stabilized
water level readings.

b. A water table map shall be constructed based on stabilized
water level readings. The existing site conditions plan shall be
used as a base for this map. Where significant, seasonal changes
in groundwater levels shall be mapped.

c. When more than 2 well nests have been constructed,
groundwater flow nets shall be prepared to illustrate horizontal
and vertical flow. Where appropriate, this information may be
illustrated on the geologic sections.

8. Site specific environmental information. a. An environ-
mental characterization shall be prepared which describes the
structure and functional relationships of potentially impacted eco-
systems. All relevant data shall be compiled and analyzed.

b. A baseline monitoring program shall be conducted and the
data reported consistent with the requirements of ss. NR 132.05
and 132.11. The baseline program shall address physical-chemi-
cal and biological monitoring. Physical-chemical parameters
shall be selected based on transport and transformation mecha-
nisms in the environment as well as other factors affecting the
mobility and toxicity of pollutants. Biological parameters shall be
selected based on the environmental characterizations, the degree
of impact predicted, and the potentially affected organisms’ sensi-
tivity to contaminants.

c. A land use map showing plant communities, wildlife habi-
tat, rare and endangered species sightings, archeological or his-
toric sites, buildings, and areas of social importance shall be pro-
vided. The existing site conditions map shall be used as a base
map.

d. Groundwater shall be monitored in the vicinity of the dis-
posal site on a monthly basis for at least 12 consecutive months
prior to disposing of waste at the site, in conjunction with the gath-
ering of baseline data as specified in subd. 8. b.

e. A table shall be provided showing existing water quality of
all potentially affected surface waters. The table shall include
those surface waters identified under s. NR 182.07 (1). Important
aquatic habitat, such as class II trout stream or state scenic river,
shall be indicated.

f. Local climatological data shall be provided for seasonal
precipitation, evaporation, air temperature and wind velocity and
direction. This may be satisfied by either an annual record on the
site or adequate data to correlate the site conditions to an existing
observation station.

(e) Proposed facility design. Based on the conclusions result-
ing from the analysis of site data and waste characterizations, a
proposed facility design shall be prepared. This shall consist of
preliminary type, size and location, engineering plans, a general
discussion of proposed operating procedures, and a proposed
monitoring program. This section of the report shall include for
each waste site:

1. A map, using the existing site conditions map as a base,
which shows proposed access, lateral extent of filling, and phases
of facility development.

2. A series of cross—sections showing present topography,
proposed base grades and final grades, using the geological sec-
tions as a base.

3. Preliminary earth work balance calculations.

4. Proposed methods for leachate control.

5. Proposed operating procedures including method of site
development, phasing, control of surface water, screening, access
control and other special design features.

6. Material balances prepared from best available informa-
tion showing the quantities of the wastes identified in par. (a).
These material balances shall include:

a. The projected conditions existing at the end of a typical
year of production;

b. The projected conditions existing before and after a signifi-
cant change in operating practice of the mine waste site or facility,
such as the shut down of a cell of a tailings disposal area and the
start up of another;

c. The projected conditions existing at the end of operations;

d. The projected conditions existing at the end of reclamation.

7. Discussion of the reasoning and logic behind the design of
the major features of the site, such as traffic routing, base grade
and relationships to subsurface conditions, anticipated waste
types and characteristics, phases of development, liner design,
facility monitoring, and similar design features.

8. A monitoring program shall be developed for the purpose
of determining whether the proposed facilities meet all environ-
mental standards. Program design and specifications should be
based on potential variations in the quality and quantity of waste
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materials, methods of processing, transport and disposal, and the
variability of important environmental conditions.

9. The applicant shall submit information based on predictive
modeling to demonstrate there is a reasonable certainty that the
facility will not result in a violation of the groundwater quality
standards, specified in ch. NR 140, beyond the design manage-
ment zone. If any statistically significant change in baseline
groundwater quality is predicted, the applicant shall prepare a spe-
cific assessment of any adverse environmental impacts reason-
ably expected to result. If it is expected, with reasonable certainty,
that a preventive action limit will be exceeded beyond the design
management zone, the applicant shall request an exemption under
ss. NR 140.28 and 182.19 which shall include an assessment of
why it is not technically and economically feasible to achieve the
preventive action limit.

10. For expansion of existing facilities the report shall include
an evaluation of the effectiveness of the existing site design and
operation.

(f) Water budget. A preliminary water budget shall be pre-
pared for 3 time periods: before construction, during active opera-
tion and after facility closure. Water budget calculations shall be
made for 3 climatological situations depicting dry, wet and aver-
age precipitation — evaporation conditions based on climatologic
records. The water budget shall describe the estimated amount
and quality of seepage and discharge to surface and groundwater.
Factors to be considered in preparation of the water budget are
precipitation, slurry water input and return, evaporation, surface
runoff, infiltration, evapotranspiration, soil and waste moisture
holding capacity and groundwater flow velocities and volume.

(g) Aesthetics. The applicant shall analyze the impact of the
waste disposal site on aesthetics and how such impact can be mini-
mized.

(h) Dam safety factors. The applicant shall submit data regard-
ing the safety factors of tailings pond embankments. On a case—
by—case basis the following factors shall be considered:

1. Geology of the disposal site including type and homogene-
ity of the foundation.

2. Materials and methods to be used for embankment
construction.

3. Engineering modifications to be included in the design.

4. Physical and chemical characteristics of the waste as
deposited and predicted changes through time.

5. Endangerment to human safety.

6. Potential area to be affected in case of failure, considering
land use and the surrounding environment.

7. Requirements as specified by the mine safety and health
administration.

(i) Contingency plan. The applicant shall develop and
describe a contingency plan to prevent or minimize human health
or environmental damage in the event of an accidental or emer-
gency discharge or other condition not anticipated in the feasibil-
ity report which does not comply with the license conditions or
other applicable standards.

(G) Closure and long—term care. An economic analysis,
including an engineer’s cost estimate, for site closing and long—
term care, which may be provided by reference to the reclamation
plan submitted pursuant to s. 293.37 (2) (b), Stats., and s. NR
132.08.

(k) Alternative design, location and operation submittals. 1.
Alternatives to the design and location of any new proposed waste
site shall be identified and evaluated, including an economic anal-
ysis of each site which is both environmentally and economically
feasible. Operation alternatives shall be discussed to the extent
they have a significant impact on design and location alternatives.

2. In order to minimize the total adverse environmental
impact, a viable site shall be chosen that would result in the least

total overall adverse environmental impact. The site selection pro-
cess shall include the identification and analysis of various alter-
natives so that a legitimate comparison between several of the
most viable sites can be made, realizing that a comparison will be
made between several sites, all of which may have some imperfec-
tions with regard to environmental acceptability and none of
which, in some cases, may be found to be environmentally accept-
able as a result of compliance with s. 1.11, Stats., and other appli-
cable Wisconsin laws.

3. The applicant shall submit to the department the data on all
proposed alternative waste sites and designs studied by the appli-
cant.

(L) Appendix. The feasibility report shall have an appendix
including:
1. Boring logs, soil tests, well construction data and water
level measurements;

2. Methods and equations used in the analysis of the raw data;
3. References.

(3) (a) Within 60 days after a feasibility report is submitted,
the department shall notify the applicant in writing whether the
feasibility report is complete, or specify what information is
needed if the report is incomplete. A favorable determination as
to completeness does not mean that the report is adequate for the
purpose of determining site feasibility under this chapter.

(b) Within 90 days after completion of the hearing under s.
293.43, Stats., the department shall issue a written determination
on the adequacy of the feasibility report and of site feasibility, stat-
ing the findings of fact and conclusions of law upon which the
determination is based. If a determination is made that the feasibil-
ity report is not adequate to make the determination of site feasi-
bility, the department may defer decision until an amended feasi-
bility report is filed and, if the department deems it necessary, a
continuation of the hearing held pursuant to s. 293.43, Stats.

(c) The site may be found feasible if it meets the design, opera-
tion, location and environmental standards contained directly or
by cross—reference in this chapter. Any determination made under
this subsection may be conditioned upon the design, operational
or other requirements deemed necessary to be included in the plan
of operation. A favorable determination issued under this subsec-
tion shall specify the design capacity of the proposed site and
constitute approval of the site for the purpose intended.

History: Cr. Register, August, 1982, No. 320, eff. 9-1-82; am. (2) (intro.) and (3)
(c), Register, October, 1988, No. 394, eff. 11-1-88; correction in (2) made under s.

13.93 (2m) (b) 1., Stats., Register, September, 1995, No. 477; am. (2) (e) 9., Register,
May, 1998, No. 509, eff. 6-1-98.

NR 182.09 Plan of operation. (1) No person may estab-
lish or construct a waste site or expand an existing site until a plan
of operation has been submitted in accordance with s. NR 182.06
and approved in writing by the department, except as otherwise
provided herein. No person may establish, construct, operate,
maintain, close, provide long—term care for, or terminate a site
except in accordance with the approved plan of operation. No per-
son may submit a plan of operation for a facility prior to the time
the person submits a feasibility report for that facility. A person
may submit a plan of operation with the feasibility report or at any
time after the feasibility report is submitted. If the proposed waste
site is a surface mine backfilled with mining waste, the plan of
operation submittal provisions of this section may be satisfied by
including the information required by this section in the mining
permit application submitted pursuant to ch. NR 132 and issuance
of the mining permit shall constitute approval of the plan of opera-
tion requirements.

(2) All plans of operation for waste sites shall be consistent
with the findings of fact and conclusions of law issued as a result
of the hearing pursuant to s. 293.43, Stats., and the feasibility
determination and conditions pursuant to s. NR 182.08 (3) and
shall contain complete plans and specifications necessary for the
construction, operation, closure, long—term care and termination
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of the project. All information shall be presented in a clear and
understandable manner. The plan of operation shall contain, at a
minimum, the following information:

(a) Engineering plans consisting of the following:

1. A title sheet indicating the project title, who prepared the
plans, the person for whom the plans were prepared, a table of con-
tents, and a location map showing the location of the site geo-
graphically and its relation to the mine — mill complex or associ-
ated sites and facilities.

2. An existing site conditions plan sheet indicating site condi-
tions prior to development. The details and extent of coverage
shall be the same as that required for the existing site conditions
map in s. NR 182.08 (2) (d) 1.

3. A base grade plan sheet indicating site base grades or the
appearance of the site if it were excavated in its entirety to the base
elevation, before installation of any engineering modifications
and prior to disposal of any wastes.

4. An engineering modifications plan sheet indicating the
appearance of the site after installation of engineering modifica-
tions. More than one plan sheet may be required for complicated
sites. This plan is required only for those facilities with engineer-
ing modifications.

5. A final site topography plan sheet indicating the appear-
ance of the site at closing including the details necessary to pre-
pare the site for reclamation and long—term care.

6. A series of phasing plan sheets showing the progression of
site development through time. At a minimum, a separate plan
shall be provided for initial site preparations for each subsequent
major phase or new area where substantial site preparation and
certification must be performed. Each plan shall include a list of
construction items and quantities necessary to prepare the phase
indicated.

7. A site monitoring plan sheet showing the location of all
devices for the monitoring of leachate quality, leachate produc-
tion, groundwater quality and levels in both the natural zone of
saturation and that developed within the disposal site. This plan
sheet shall include a table indicating the parameters to be moni-
tored for and the frequency of monitoring before and during site
development.

8. A long—term care plan sheet showing the site of the comple-
tion of closure and indicating those items anticipated to be per-
formed during the period of long—term care for the site. The plan
shall include a table listing of items and the anticipated schedule
for monitoring and maintenance. In many instances this informa-
tion can be presented on the final site topography sheet.

9. When applicable, the following information shall be pre-
sented on the appropriate plan sheet:

a. All information required for the existing site conditions
map as described in s. NR 182.08 (2) (d) 1., unless including this
information leads to confusion with the data intended for display.

b. A survey grid with baselines and monuments to be used for
field control.

c. Limits of filling for each major waste type or fill area.

d. All drainage patterns and surface water drainage control
structures both within the actual fill area and at the site perimeter.
Such structures may include berms, ditches, sedimentation
basins, pumps, sumps, culverts, pipes, inlets, velocity breaks, sod-
ding, erosion matting, vegetation or other methods of erosion con-
trol.

e. The method of placing waste materials within each phase.

f. Ground surface contours at the time represented by the
drawing. Spot elevations should be indicated for key features.

g. Areas to be cleared, grubbed and stripped of topsoil.

h. Borrow areas for liner materials, granular materials for fil-
ter beds, berms, roadway construction and cover materials.

i. All soil stockpiles including soils to be used for cover, top-
soil, liner materials, filter bed materials and other excavation.

j- Access roads and traffic flow patterns to and within the
active fill area.

k. All temporary and permanent fencing.

L. The methods of screening such as berms, vegetation or spe-
cial fencing.

m. Leachate collection, control and treatment systems which
may include pipes, manholes, trenches, berms, collection sumps
or basins, pumps, risers, liners and liner splices.

n. Leachate and groundwater monitoring devices and sys-
tems.

o. Disposal areas for severe weather operations.
p. Support buildings, utilities, gates and signs.
q. Special waste handling areas.

r. Construction notes and references to details.
s. Other appropriate site features.

10. A series of site cross—sections shall be drawn perpendicu-
lar and parallel to the site baseline at a maximum distance of 500
feet between cross—sections and at points of important construc-
tion features. The location of the cross—sections shall be shown on
the appropriate plan sheet and the section labeled using the site
grid system. Where applicable, each cross—section shall show:
existing and proposed base and final grades; soil borings and mon-
itoring wells which the section passes through or is adjacent to;
soil types, bedrock and water table; leachate control, collection
and monitoring systems; quantity of waste materials and area
filled by each major waste type; drainage control structures;
access roads and ramps on the site perimeter and within the active
fill area; the filling sequence or phases, and other appropriate site
features.

11. Detailed drawings and typical sections for, as appropriate,
drainage control structures, tailings distribution systems, access
roads, fencing, leachate control systems and monitoring devices,
buildings, signs and other construction details.

(b) An operations manual consisting of the following informa-
tion:

1. The operations manual shall identify the project title; engi-
neering consultant; site owner, licensee and operator; proposed
licensed acreage; site life and capacity; waste types and quantities
to be disposed; and any exemptions applied for.

2. Specifications for site construction and operation shall be
presented in the operations manual, including detailed instruc-
tions to the site operator for all aspects of site construction and
operation. References to specifications on the plan sheet shall be
pointed out as well as additional instruction include